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Preface

This is the revised Volume III Draft Concession Agreement is a part of the Request For
Proposal (RFP) Document for the following Projects:

1. Development of Regional Integrated Waste Processing Facility (IWPF) for Region-A
of Mauritius on Build-Own-Operate (BOO) Basis

2. Development of Regional Integrated Waste Processing Facility (IWPF) for Region-B
of Mauritius on Build-Own-Operate (BOO) Basis

This Volume replaces the previous Volume III which was the Term Sheet to the Concession
Agreement. The Bidders are advised to use this revised Volume III for the purpose of
submitting this Bids for the Projects.

The complete RFP Document is organized in three volumes:

S.N. Volume

1 Volume I: REQUEST FOR PROPOSAL (INSTRUCTION TO BIDDERS
AND PROPOSAL FORMATS)

2 Volume II : PROJECT INFORMATION MEMORANDUM

3 Revised Volume III: DRAFT CONCESSION AGREEMENT

The Bidders are strongly advised to read the three volumes in conjunction and are advised to
comply with the terms & conditions for submission of their Bid.
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THIS AGREEMENT for Region [.] made on this__ day of 2023 at Mauritius
BETWEEN

Government of Mauritius, represented by Solid Waste Management Division (SWMD),
Ministry of Environment, Solid Waste Management and Climate Change (MOES), having its
officeat................ , (hereinafter referred to as “Concessioning Authority or Authority”) which
expression shall unless repugnant to the context thereof, include its successors and assigns)
of the FIRST PART

AND

[SPV], a legal entity registered with the Corporate and Business Registration Department
under number [...], and having its Registered Office at
............................................................................... (hereinafter referred to

“Concessionaire”), which expression shall, unless repugnant to the context or meaning
thereof, mean and include its associate/group companies, successors and assigns) of the
SECOND PART

AND

Consortium comprising [M/s___insert name] having its registered office at [ insert
address], [M/s____insert name] having its registered office at [ insert address],
[M/s_____insert name] having its registered office at[_____insert address], and [M/s_____insert
name] having its registered office at [ insert address], with [M/s_____insert name]as its
Lead Member, collectively referred to as the “Selected Bidder”, the confirming party to this
Agreement (which expression shall, unless the context otherwise requires, include their
respective successors and permitted assigns);

Concessioning Authority and Concessionaire are hereinafter referred to individually as the
“Party” and collectively as the “Parties”.

WHEREAS

A. Local Authorities are responsible for providing municipal solid waste management services
of collection, transportation and disposal of municipal solid waste in their respective
jurisdictions.

B. The Ministry of Environment, Solid Waste Management and Climate Change (MOES),
Government of Mauritius has formulated draft Integrated (Solid and Hazardous) Waste
Management Bill to introduce circular economy in waste management and promote
sustainable waste management practices to safeguard environment and people. Under
the above legal framework, the Department of Solid Waste Management is responsible for
development of policies, strategies, and plan and also for coordination, regulation and
monitoring of the activities related to solid waste management. It is desirous of establishing
suitable mechanism and processes for segregation at source, collection, transportation,
processing and disposal of waste.

C. The Department of Solid Waste Management has established the transfer stations and a
secured landfill site for the solid waste management. As a part of its circular economy
strategy, it plans to roll out the waste segregation at source through 3 bin system and the
waste processing facility. Towards this transition to circular economy, it now envisages to
establish two Regional Integrated Waste Processing Facilities (IWPF) through private
participation on Build Own and Operate Basis (BOO). It is proposed to set up one IWPF
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for each region of combined capacity of 75,000 — 100,000 tons per annum of incoming
waste.

D. Further, Government of Mauritius is in the process of developing Extended Producers
Responsibility (EPR) Regulations under which “Producer Responsibility Organisation
(PRO)” would be established and which would be entrusted with the responsibility to
manage the whole EPR system for the management of post-consumer beverage
containers, comprising primarily PET bottles and aluminum cans.

E. Accordingly, the Authority had initiated a competitive bidding process through issue of
Request for Proposal (RFP) dated [+] for design, financing, operations and maintenance
of the IWPF Project.

F. Pursuant to the said bidding process, {Selected Bidder /Consortium}, has been selected
by the Authority as Selected Bidder for the Region [.] on the basis of the proposals
received.

G. Pursuant to the said bidding process, the Authority had accepted the Bid of the {Selected
Bidder /Consortium} for the Region [.] and issued its Letter of Award No. [*] dated [*] to the
Selected Bidder requiring, inter-alia the incorporation of a Special Purpose Company
(SPC) and execution of this Concession Agreement within 45 days of the date of Letter of
Award.

H. In accordance with conditions of RFP, the [Selected Bidder/Consortium] has established
a Special Purpose Company and by its letter dated [*], [Selected Bidder/Consortium] has
requested Authority to accept the SPC as Concessionaire entity which shall undertake and
perform the obligations and exercise the rights of the [Selected Bidder/Consortium] under
the LOA to develop and implement the Project. It has further represented to the effect that
it has been promoted by the [Selected Bidder/Consortium] for the purpose hereof.

I. The Concessionaire and Authority hereto have agreed to enter into this Concession
Agreement for execution of the Project on BOO basis for the Region [.] subject to and on
the terms, conditions and covenants set forth hereinafter.
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Article 1
Definitions and Interpretations
1. Definitions and Interpretation
1.1 Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the context
or meaning thereof, have the meaning hereinafter respectively ascribed to them hereunder;
and the words and expressions defined in the Schedules and used therein shall have the
meaning ascribed thereto in the Schedules:

Access Road: means the motorable approach road for the access to the Site as detailed out
in theSchedule 6.

Additional Costs: means the additional capital expenditure or the additional operating costs
or both as the case may be, which the Concessionaire is required to incur, post Effective Date,
on account of Change in Law.

Adjoining Property: means any land and/or property adjoining or adjacent or any part of the
Site, including all conduits, roads, footpaths, walls, fences, buildings and other erections,
structures and other apparatus on, under or within such land and/or property.

Adjusted Equity: means the Equity funded in Mauritian Rupees and adjusted on the first day
of the current month (the “Reference Date”), in the manner set forth below, toreflect the change
in its value on account of depreciation and variations in CPI, and for any Reference Date
occurring:

(a) On or before COD, the Adjusted Equity shall be a sum equal to the Equityfunded in
Mauritian Rupees and expended on the Project, revised to the extent of one half of the
variation in CPI occurring between the first day of the month of Appointed Date and the
Reference Date;

(b) From COD and until the 4th (fourth) anniversary thereof, an amount equal to the
Adjusted Equity as on COD shall be deemed to be the base (the “Base Adjusted
Equity”) and the Adjusted Equity hereunder shallbe a sum equal to the Base Adjusted
Equity, revised at the commencement of each month following COD to the extent of
variationin CPI occurring between COD and the Reference Date;

(c) after the 4th (fourth) anniversary of COD, the Adjusted Equity hereunder shall be a sum
equal to the Base Adjusted Equity, reduced by 0.33% (zero point three three per cent)
thereof at the commencementof each month following the 4th (fourth) anniversary of
COD and the amount so arrived at shall be revised to the extent of variation in CPI
occurring between COD and the Reference Date; and

For the avoidance of doubt, the Adjusted Equity shall, in the event of Termination, be
computed as on the Reference Date immediately preceding the Transfer Date; provided that
no reduction in the Adjusted Equity shall be made for a period equal to the duration, if any, for
which the Concession Period is extended, but the revision on account of CPI shall continue to
be made.

Affected Party: means the Party claiming to be affected by a Force Majeure Event in
accordance with Article 12.
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Agreement or Concession Agreement: means this Agreement, its Recitals, the Schedules
hereto and any amendments thereto made in accordance with the provisions contained in this
Agreement.

Applicable Laws: means all laws, brought into force and effect by GOM including rules,
regulations and notifications made thereunder, and judgements, decrees, injunctions, writs
and orders of any court of record, applicable to this Agreement and the exercise, performance
and discharge of the respective rights and obligations of the Parties hereunder, as may be in
forceand effect during the subsistence of this Agreement.

Applicable Permits: means all clearances, licenses, permits, authorizations, no objection
certificates, sanctions, consents, approvals and exemptions required to be obtained or
maintained under Applicable Laws in connection with the construction, operation and
maintenance of the Project during the subsistence of this Agreement.

Appointed Date: The appointed date will be the date on which the Concession Agreement is
signed between the Authority and the Concessionaire.

Arbitration Rules: means the Arbitration Rules of the Mauritius International Arbitration
Centre (MIAC), as amended and shall include modifications to or any re-enactment thereof,
as may come in force from time to time.

Associate or Affiliate: means, in relation to either Party {and/or Consortium Members}, a
person who controls, is controlled by, or is under the common control with such Party {or
Consortium Member} (as used in this definition, the expression “control” means, with respect
to a person which is a company or corporation, the ownership, directly or indirectly, of more
than 50% (fifty per cent) of the voting shares of such person, and with respect to a person
which is not a company or corporation, the power to direct the managementand policies of such
person, whether by operation of law or by contract or otherwise).

Authority Event of Default: shall have the meaning assigned thereto in Article 15.

Authority’s Representative: means any offcer nominated by the Authority, from time to
time, to act on its behalf and liaise with the Concessionaire for the purposes of this Agreement
and notified as such in writing to the Concessionaire.

Base Tipping Fee: refers to the Tipping Fee quoted by the Successful Bidder in its Bid, as
mentioned in Schedule 19.

Bid: means the documents in their entirety comprised in the bid submitted by the {Selected
Bidder/ Consortium} in response to the Request for Proposals in accordance with the
provisions thereof.

Bid Security: means the security provided by the {Selected Bidder/Consortium} along with
the Bid in a sum of MUR[*] (Mauritian Rupees [*]), in accordance with the Request for
Proposals, and which is to remain in force until substituted by the Construction Performance
Security.

3-Bin Waste Segregation System or 3-Bin System: Means waste collected from source
through bin system as below:

(i) Bin-1 (i.e. wet waste or organic waste) includes kitchen waste, food waste, green waste
(grass, shrub cuttings, tree cutting, branches, etc.);

(i) Bin-2 (i.e. dry recyclables) includes paper, cardboard, plastics, metallic items; and
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(iii) Bin-3 (i.e. miscellaneous waste) includes other domestic wastes not included in above two
bins

BOO: means Build, Own, and Operate.

Buffer Zone: means zone of no development to be maintained around solid waste processing
facility.

Change in Law: shall have the meaning assigned thereto in Article 14.

Change in Ownership: means a transfer of the direct and/or indirect legal or beneficial
ownership of any shares, or securities, convertible into shares, that causes the aggregate
holding of the [existing promoters/Consortium Members] together with their Associates in the
total Equity to decline beyond the limits specified in Article 4.9 and 4.15.2. For the avoidance
of doubt, indirect, legal or beneficial ownership of any shares or securities convertible into
shares shall include transfer of direct or indirect beneficial ownership or control of any
company or companies whether in Mauritius or abroad which results in any person acquiring
control over the Equity or voting rights of the shares of the Concessionaire.

COD or Commercial Operations Date: means the date when the Concessionaire begins
commercial operations of the Processing Facility pursuant to issuance of Completion
Certificate by the Authority.

Competent Authority: means GoM, or any governmental department, commission, board,
body, bureau, agency, authority, instrumentality, court or other judicial or administrative body,
central, provincial, or local having jurisdiction over the Project, the Concessionaire, the Project
Facilities, the Project Assets, Site and the Works or the performance of all or any of the
services, obligations or covenants of Concessionaire under or pursuant to this Agreement or
any portion thereof.

Construction Completion Date: means the date on which the certificate is issued by the
Authority/ Independent Engineer as set out in Schedule 14, upon successful completion of
construction of the Processing Facility

Compliance Period: Shall have meaning set forth in Article 3.4.

Composting: means a controlled process involving microbial decomposition of organic matter
to generate compost that can be used as an organic fertilizer in agriculture and horticulture.

Concession: shall have the meaning set forth in Article 2.1.
Concession Period: shall have meaning as set out in Article 2.2.
Concessionaire Event of Default: shall have the meaning set forth in Article 15.

Conditions Precedent: means collectively, the obligations of the Concessionaire and the
obligations of the Authority that are set out at Article 3 and 'Condition Precedent' means any
one of these.

Construction Period: shall mean the period beginning from the Effective Date and ending on
the COD.

Construction Plan: As defined in Article 4.16.

Concessionaire’s Representative: means the Person nominated by the Concessionaire,
from time to time, to act on its behalf and liaise with the Authority for the purposes of this
Agreement and notified as such in writing to the Authority.
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Construction Requirements: collectively construction requirements for the IWPF in line with
minimum specifications given in the Schedule 3

Construction Works: all works and things required to be constructed by the Concessionaire
as part of the Project Facilities in accordance with this Agreement.

Contractor: means the person or persons, as the case may be, with whom the
Concessionaire has entered into any of the EPC Contract, the O&M Contract,or any other
agreement or a material contract for construction, operation and/or maintenance of the Project
or matters incidental thereto, but does not include a person who has entered into an agreement
for providing Financial Assistance or funding to the Concessionaire.

CPI: means the Consumer Price Index as published by the Statistics Board of Mauritius on a
monthly basis and shall include any index which substitutes the CPI, and any reference to CPI
shall, unless the context otherwise requires, be construed as a reference to the CPI published
for the relevant month.

Cure Period: the period specified in this Agreement for curing any breach or default of any
provision of this Agreement by the Party responsible for such breach ordefault and shall:

(a) commence from the date on which a notice is delivered by one Party to the other Party
asking the latter to cure the breach or default specified in such notice;

(b) not relieve any Party from liability to pay Damages or compensation under the
provisions of this Agreement; and

(c) not in any way be extended by any period of Suspension under this Agreement;
provided that if the cure of any breach by the Concessionaire requires any reasonable
action by the Concessionaire that must be approved by the Authority or Independent
Engineer hereunder, the applicable Cure Period shall be extended by the period taken
by the Authority or the Independent Engineerto accord their approval.

Daily Reports or Daily Weight Sheet: shall constitute the reports to be submitted on daily
basis as defined in the Schedule 13.

Dead Remains: means the dead bodies, carcasses, bones or skeletal remains of animals,
rodents and other living beings (other than plants).

Debt Due: means the aggregate of the following sums expressed in Mauritian Rupees
outstanding on the Transfer Date:

(a) the principal amount of the debt provided by the Lenders under the Financing
Agreements for financing the Total Project Cost (the“principal”) but excluding any part
of the principal that had fallen due for repayment one year prior to the Transfer Date;

(b) all accrued interest, financing fees and charges payable under the Financing
Agreements on, or in respect of, the debt referred to in Sub- clause (a) above until the
Transfer Date but excluding (i) any interest, fees or charges that had fallen due one
year prior to the Transfer Date, (ii) any penal interest or charges payable under the
Financing Agreements to any Lender, and (iii) any pre-payment charges in relation to
accelerated repayment of debt except where such charges have arisen due to Authority
Event of Default; and

(c) any Subordinated Debt which is included in the Financial Package and disbursed by
lenders for financing the Total Project Cost.
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provided that if all or any part of the Debt Due is convertible into Equityat the option of Lenders
and/or the Concessionaire, it shall for the purposes of this Agreement be deemed to be Debt
Due even after such conversion and the principal thereof shall be dealt with as if such
conversion had not been undertaken.

Debt Service: means the sum of all payments on account of principal, interest, financing fees
and charges due and payable in a Financial Year to the Lenders under the Financing
Agreements.

Dispute: shall have the meaning set forth in Article 17.

Dispute ResolutionProcedure: means the procedure for resolution of Disputes set forth in
Article 17.

Document or Documentation: means documentation in printed or written form, or in tapes,
discs, drawings, computer programs, writings, reports, photographs, films, cassettes, or
expressed in any other written, electronic, audio or visual form.

Design & Drawings: means the conceptual and detailed designs, drawings and engineering,
project master plans, backup technical information required for the Project Facilities and all
calculations, samples, patterns, models, specifications and other technical information relating
to the Project, submitted by the Concessionaire from time to time and approved by the
Authority in accordance with the provisions of this Agreement and shall also include 'as built'
drawings of the Project.

Effective Date: means the later of the date by which the Condition Precedent of the Parties
under Article 3 are achieved or waived, and the Parties notify each other through “Notice to
Proceed” (NTP).

EHS Requirement: means Environment, Social, Health and Safety requirements, including
any requirements, which the Concessionaire is required to comply with in design, construction,
operations and maintenance of the Project Facilities, as per Applicable Laws as set out in
Schedule 11.

Emergency: means conditions or situation that is likely to endanger the safety of the
individuals on or about the Project or which poses an immediate threat of material damage
to the Project.

Encumbrances: means, in relation to the Project, any encumbrances such as mortgage,
charge, pledge, lien, hypothecation, security interest, assignment, privilege or priority of any
kind having the effect of security or other such obligations,and shall include any designation of
loss payees or beneficiaries or any similar arrangement under any insurance policy pertaining
to the Project, where applicable herein but excluding utilities.

Equity: means the sum expressed in Mauritian Rupees representing the paid-up equityshare
capital of the Concessionaire for meeting the equity component of theTotal Project Cost, and
shall, for the purposes of this Agreement include convertible instruments or other similar forms
of capital, which shall compulsorily convert into equity share capital of the Company, and any
interest-free funds advanced by any shareholder of the Company for meeting such equity
component.

Escrow Account: means the interest-bearing account opened by Concessionaire with the
Escrow Bank in accordance with the Escrow Agreement, which shall be operational until the
expiry of the Concession Period.
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Escrow Bank: means the Bank with which Concessionaire opens the Escrow Account,
pursuant to the Escrow Agreement.

Escrow Agreement: means the agreement to be executed among the Authority, the
Concessionaire, and the Escrow Bank in relation to the opening and operations of the Escrow
Account.

Event of Default: means the Authority Event of Default or a Concessionaire Event of Default,
as the context may require and shall have the meaning ascribed thereto in Article 15.

Excluded Waste: means waste material of the nature that the Project Facilities are not
designed or authorized to receive, manage, process and dispose which includes (i) Hazardous
waste, (ii) Bio-Medical waste and (iii) Dead Remains, (iv) used tyres, (v) electronic waste, (vi)
industrial waste, (vii) other waste not included in MSW.

Extended Producer Responsibility: means responsibility of producers towards
environmentally sound management of post-consumer beverage containers comprising
primarily PET bottles/ containers and Aluminum cans, as articulated in the relevant related
laws.

Financing Agreements : means the agreements executed by the Concessionaire in respect
of financialassistance to be provided by the Lenders by way of loans, guarantees, subscription
to non-convertible debentures and other debt instruments including loan agreements,
guarantees, notes, debentures, bonds and other debt instruments, security agreements, and
other documents relating to the financing (including refinancing) of the Total Project Cost, and
includes amendments or modifications made in accordance with Article 2.

Financial Assistance: means all funded and non-funded financial assistance, including
loans, advances and guarantees or any re-financing that the Concessionaire may avail of for
the Project from the Lenders.

Financial Close: means, the date on which the Financing Agreements become effective, the
conditions precedent under the Financing Agreements for disbursements are fulfilled and the
Concessionaire has access to the Financial Assistance.

Financial Default: means occurrence of breach of the terms and conditions of the Financing
Agreements or continuous default in Debt service by the Concessionaire for period of 3 (three)
months as set forth in Schedule 7.

Financial Model: means the financial model adopted by Senior Lenders, setting forth the
capital and operating costs of the Project and revenues therefrom on the basis of which
financial viability of the Project has been determined by the Senior Lenders, and includes a
description of the assumptions and parameters used for making calculations and projections
therein.

Financial Package: means the financing package indicating the total capital cost of the
Project and the means of financing thereof, as set forth in the Financial Model and approved
by the Senior Lenders, and includes Equity, all Financial Assistance specified in the Financing
Agreements, Subordinated Debt and quasi-equity support, if any.

Financial Year: shall mean a year commencing on 1st July of a calendar year and ending on
30" June of the immediately succeeding calendar year. In the first year of subsistence of this
Agreement, it means the period from the Effective Date to the 30" June of next calendar year.
In the last year of subsistence of this agreement, it means the period from 1st July to the
Transfer Date.
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Force Majeure or Force Majeure Event: shall have the meaning ascribed to it in Article 12.
Fundamental Change in Law: means any Change in Law that:

(a) renders unenforceable, illegal, invalid or void any material right or material obligation of
the Concessionaire under this Agreement; or

(b) renders a material part of this Agreement invalid, illegal or unenforceable; or

(c) results in the Concessionaire being deprived of the whole or a substantial part of the
benefit of this Agreement.

GoM or Government: means the Government of Mauritius.

Good Industry Practice: means the practices, methods, techniques, designs, standards,
skills, diligence, efficiency, reliability and prudence which are generally and reasonably
expected from a reasonably skilled and experienced operator engaged in the same type of
undertaking as envisaged under this Agreement and which would be expected to result in the
performance of its obligations by the Concessionaire in accordance with this Agreement,
Applicable Laws, Applicable Permits and EHS requirements in reliable, safe, economical and
efficient manner.

Government Agency: GoM or any governmental department, commission, board, body,
bureau, agency, instrumentality, court or other judicial or administrative body, central or local,
having jurisdiction over Concessionaire, the Site/Project Facilities or any portion thereof, for
the performance of all or any of the services or obligations of Concessionaireunder or pursuant
to this Agreement.

Hand-back Conditions: mean the condition in which the Site and the Project Facilities shall
be handed back to the Authority or any entity nominated by the Authority on expiry or early
termination of this Agreement, which is consistent with the due performance of the
Concessionaire's obligations under this Agreement.

Hand-back Requirement: means the obligations of the Concessionaire in relation to transfer
of the Site and the Facilities upon expiry or early termination of the Project, as set out in Article
15.

Incoming Segregated Waste or Segregated Waste: means MSW collected and supplied
to the Processing Facilities from Bin 1 and Bin 2 of the 3-Bin Waste Segregation System

Intellectual Property Rights: means patents, copyrights, database rights, design rights,
trade-marks, service marks, trade names, domain names, rights in reputation, rights in
undisclosed or confidential information (such as know-how, trade secrets and inventions,
whether patentable or not), and other rights of a like nature (whether registered or
unregistered) and all applications for such rights as may exist anywhere in the world.

Indemnified Party: means the Party entitled to the benefit of an indemnity pursuant to Article
21.14

Indemnifying Party: means the Party obligated to indemnify the other Party pursuant to
Article 21.14.

Independent Engineer: shall have the meaning ascribed thereto in Article 9.

Independent Expert: means any person, body or organization of repute with recognized
technical/ professional expertise in respect of any field, matter or subject relevant for the
purpose of this Agreement, appointed by the Authority at its own cost.
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Indirect Political Event: shall have the meaning set forth in Article 12.

Installed Capacity means the designed capacity of the Project proposed by the Successful
Bidder in its Bid at Schedule 20 to be achieved by COD for handling various incoming waste
streams, as per the provisions of the Concession Agreement, such that the total combined
capacity is between 75,000 to 100,000 tons of waste per annum.

Inspection Report: means report prepared by Independent Engineer or Independent Expert
or Authority on inspection of Project Facilities during Concession Period stating in reasonable
detail the delay or deficiencies, if any, with particular reference to the Scope of Work,
Standards and Specifications, Applicable Laws, Applicable Permits, and Good Industry
Practices.

Insurance Cover: means the aggregate of the maximum sums insured under the insurances
taken out by the Concessionaire pursuant to Article 18, and includes all insurances required
to be taken out by the Concessionaire but not actually taken, and when used in the context
of any act or event, it shall mean the aggregate of the maximum sums insured and payable or
deemed to be insured and payable in relation to such act or event.

Land Lease Agreement: means the agreement between Concessionaire and the owner
of the Site for long term lease of Site in accordance with the terms and conditions
in the Article 7.

Lenders: means the financial institutions, banks, multilateral lending agencies, trusts,funds
and agents or trustees of debenture holders, including their successors and assignees, who
have agreed to guarantee or provide financeto the Concessionaire under any of the Financing
Agreements for meeting allor any part of the Total Project Cost and who hold pari passu charge
on the assets, rights, title and interests of the Concessionaire.

Lenders’ Representative: means the person duly authorized by the Lenders to act for and
on behalf ofthe Lenders with regard to matters arising out of or in relation to this Agreement,
and includes his successors, assigns and substitutes.

Letter of Award or LOA: means the letter no. [¢] dated [¢], issued by the Authority to the
Selected Bidder for developing the Project in terms of this Agreement.

Liquidated Damages: shall have the meaning set forth in Sub-clause 1.2.1(u) and include the
Performance Liquidated Damages and the Delay Liquidated Damages.

List of Chartered Accountants: shall have the meaning set forth in Article 4.23.
Mauritian Rupees or MUR: means the lawful currency of the Republic of Mauritius.

Material Adverse Effect: means a material adverse effect of any act or event on the ability of
any Party to perform any of its obligations under and in accordance with the provisions of this
Agreement and which act or event causes a material financial burden or loss to either
Party(ies).

Material Breach: a breach by any Party of any of its obligations under this Agreement which
has or is likely to have a Material Adverse Effect on the Project and which such Party shall
have failed to cure.

Materials Recovery Facility or MRF: means a facility where non-compostable solid waste
can be temporarily stored by the Concessionaire to facilitate segregation, Sorting and recovery
of recyclables from various components of waste before the waste is taken up for any
processing or disposal.
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Minor Casualty: means any fire or other casualty that results in physical damage to the Project
Facilities to the extent that the total cost (as estimated by the Independent Engineer/
Independent Expert) of repairing and/or replacing the damaged portion of the Project Facilities
as the case may be, to the same condition as previously existed would not exceed the amount
of MUR 10,000,000 (Mauritian Rupees ten million)

Minimum Assured Waste Quantity (MAWQ): means is the quantity of Incoming Segregated
MSW that the Authority commits to provide to the Concessionaire in any calendar year at its
cost to the IWPF based on the Installed Capacity of the IWPF, as set forth in Schedule 18. For
any partial calendar year, MAWQ shall be calculated on proportionate basis.

Monthly Reports: shall constitute the reports to be submitted on monthly basis by the
Concessionaire to the Authority and/ or its designated agency/ Independent Expert as defined
in the Schedule 13.

MSW or Municipal Solid Waste or Solid Waste: means domestic solid waste generated by
households, public services, commercial establishment and industries located within the
Region, and shall include solid waste, and organic waste, but shall not include the Excluded
Waste.

Net MSW: means the MSW processed by the Concessionaire and is calculated as the
difference between the Incoming Segregated Waste being supplied for the Project and the
outgoing Residual Waste going to Transfer Stations or the Sanitary Landfill Facility from the
Project on a monthly basis.

Nominated Company: means a company/an entity selected by the Lenders’ Representative
and proposed to the Authority for substituting the Concessionaire in accordance with the
provisions of the Substitution Agreement.

Non-Political Event: shall have the meaning set forth in Article 12.

O&M: means the operation and maintenance of the Project Facilities and includes all matters
connected with or incidental to such operation and maintenance and provision of services and
facilities in accordance with the provisions of this Agreement.

O&M Expenses: means expenses incurred in the operation and maintenance of the Project
Facilities and includes all matters connected with and incidental to such operation and
maintenance, provision of services and facilities in accordance with the provision of this
Agreement including (a) cost of salaries and other compensation to employees, (b) cost of
materials, supplies, utilities and other services, (c) premium for insurance, (d) all taxes, duties,
cess and fees due and payable for O&M, (e) all repair, replacement, reconstruction,
reinstatement, improvement and maintenance costs, (f) payments required to be made under
the O&M Contract or any other contract in connection with or incidental to O&M, and (g) all
other expenditure required to be incurred under Applicable Laws, Applicable Permits or this
Agreement. For the avoidance of doubt, fees and expenses payable to the Escrow Bank shall
form part of the O&M Expenses.

O&M Requirements: the requirements as to operation and maintenance of the Project
Facilities set forth in the Schedule 4.

O&M Manual: Means the manual required to be prepared by the Concessionaire and
approved by the Authority for operations and maintenance of the Project Facilities in
accordance with Article 4.21.

Operations Period: means the period commencing from the COD and ending on the Transfer
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Date, during which the Concessionaire is required to operate and maintain the Project.

Organic Waste: such type of Waste that can be degraded by micro-organisms, but shall not
include Excluded Wastes. It includes kitchen waste, food waste, green waste (grass, shrub
cuttings, tree cutting, branches, etc.)

Performance Security: means the guarantee for performance of its obligations as per terms
of this Agreement, to be furnished by the Successful Bidder (or the Concessionaire), in
accordance with Article 6 in the format given at Schedule 5 and would include Construction
Performance Security and Operations Performance Security.

Person: means (unless otherwise specified or required by the context), any individual,
company, corporation, partnership, joint venture, trust, society, unincorporated organization,
government or government body or any other legal entity.

Plant: the apparatus and machinery for carrying on the activities required for the Project, fixed
or movable, but excluding consumables and premises.

Political Event: shall have the meaning set forth in Article 12.

Preliminary Notice: the notice of intended Termination by the Party entitled to terminate this
Agreement to the other Party setting out, inter alia, the underlying Event of Default.

Preliminary Environmental Report: means the environmental and social screening report
prepared by the Concessionaire in accordance to Applicable Law and submitted to the
Authority and GoM for its review, approval and environmental clearance.

Processing: means any process by which MSW is transformed into new or recycled products
by using processes such as Sorting, Material Recovery, Composting, and RDF in accordance
with the standards set forth in the Agreement and Applicable Law.

Processing Facility or Integrated Waste Processing Facility or IWPF: means the facilities
created by the Concessionaire in accordance with this Agreement for Processing of MSW,
prior to its final disposal at Sanitary Landfill Facility and would include following mandatory
and optional components of capacities as set forth in Schedule 20:

a) Composting Plant (mandatory component);
b) Material Recovery Facility (MRF) (mandatory component); and
c) Refuse Derived Fuel (RDF) Plant (optional component)

Processing Input/ Output Weighbridge: Weighbridge installed at the entrance and exit of
the Processing Facility.

Project: means design, develop, finance, construct, operate and maintain the IWPF, under
and in accordance with the terms and provisions of this Agreement.

Project Agreements: means this Agreement, the Financing Agreements, EPC Contract,
O&M Contract, and any other agreements or material contracts that may be entered into by
the Concessionaire with any Person in connection with matters relating to, arising out of or
incidental to the Project, but does not include the Substitution Agreement.

Project Assets: means all physical and other assets relating to and forming part of the Project
including (a) rights over the Site in the form of Lease, Right of Way or ownership or otherwise;
(b) tangible assets such as civil works and equipment including but not limited to foundations,
buildings and structures, roads and pavements, drainage works, electrical systems,
communication systems and administrative offices; (c) Project Facilities situated on the Site;
(d) all rights of the Concessionaire under the Project Agreement (e) financial assets, such as
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receivables, security deposits etc.; (f) insurance proceeds; (g) Licenses, Intellectual Property
Rights, Applicable Permits and authorizations relating to or in respect of the Project; (h) all
rights of the Concessionaire under the Project Agreements.

Project Facilities: means the physical establishment wherein solid waste management
processes namely recycling, processing and treatment are carried out that includes all the
amenities and facilities required as basic and support infrastructure for implementation of the
Project including construction, operation and maintenance of facilities for the integrated waste
processing facility such as infrastructure, ICT infrastructure, machinery, equipment procured,
installed and operated and all other Project related physical assets.

Proposed Technology: means the proven technology(ies) proposed to be used by the
Concessionaire to develop the Project and Project Facilities, as specified by the
Concessionaire in its Designs and Drawings.

Proprietary Material: shall be as defined in Article 19.

Qualifying Change in Law: means any Change in Law, which:
(a) is directly applicable to the Project;
(b) impacts the Cost or time for undertaking the Project;
(c) which was not reasonably foreseeable by the Concessionaire as on the Bid Due Date.

For avoidance of doubt, Extended Producers Responsibility (EPR) related regulations/ law
shall not be covered under Qualifying Change in Law

Region: refers to [Region A or Region B as the case may be] as set forth in Schedule 17.

Related Parties: “Concessionaire Related Parties” means any of the following:
(a) the Selected Bidder or Associates of the Selected Bidder;
(b) an officer, servant, employee or agent of the Concessionaire acting in that capacity;
(c) any Contractor engaged by the Concessionaire and their directors, officers, servants,
employees or agents acting in that capacity; or
(d) any Person acting on behalf of the Concessionaire.

“Authority Related Parties” means any of the following:

(a) an officer, servant, employee or agent of the Authority, acting in that capacity;

(b) any Contractor of the Authority and their directors, officers, servants, employees or
agents, acting in that capacity; or

(c) any Person acting on behalf of the Authority.

For the avoidance of doubt, 'Authority Related Parties' does not include the Concessionaire.

Reference Exchange Rate: means, in respect of any one currency that is to be converted
into another currency in accordance with the provisions of this Agreement, the relevant FX
Dealt Rates on the relevant date published by the Bank of Mauritius

Request for Proposals orRFP: Request for Proposal document issued by the Authority or
its Authorized Representative for selection of Concessionaire for this Project.

Residual Waste: means the waste matter left for final disposal in Sanitary Landfill Facility
after processing of the Segregated MSW by the IWPF including any rejects from MSW which
are not suitable for recycling or further processing.

Refused Derived Fuel or RDF: means fuel derived from combustible waste fraction of solid
waste like wood, pulp or organic waste, other than chlorinated materials, in the form of pellets
or fluff produced by drying, shredding, dehydrating and compacting of solid waste.

Right of Way (RoW): means the constructive possession of the Sites, together with all way

Solid Waste Management Division Page 16



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

leaves, easements, unrestricted access and other rights of way, howsoever described,
necessary for construction, operation and maintenance of the Project, in accordance with this
Agreement.

Sanitary Landfill Facility (SLF): means sanitary landfill site authorized and used by the
Authority for disposal of the Residual Waste in accordance with the provisions of this
Agreement.

Schedules: means any of the annexure, appendices, supplements or documents annexed to
this Agreement and as amended from time to time.

Scheduled COD: The date scheduled for commencement of operations as defined in Article
4.17.

Scheduled Construction Completion Date: means the date which is 18 (eighteen) months
from the Effective Date, by which the Concessionaire is required to complete the construction
of the Project Facilities.

Scheduled Maintenance: means a planned maintenance of the Project that:

(a) has been scheduled and allowed by the Authority in accordance with the Scheduled
Maintenance Program; and

(b) is for inspection, testing, preventive and corrective maintenance, repairs, replacement
or improvement of such Facilities, as the case may be.

Scheduled Maintenance Program: means, for each year of the O&M Period, the schedule
for undertaking preventive and corrective maintenance of the Project, as prepared by the
Concessionaire and approved by the Authority in accordance with Article 4.21

Scope of Works: is as defined in Schedule 1;

Security: means and includes any Encumbrance, or any other agreement or arrangement
having substantially the same economic effect.

Selected Bidder/Consortium: means the bidder/consortium selected by the Authority
through competitive bidding process for implementing and managing the Project and who has
fulfilled the conditions specified in the Letter of Award.

Site or Project Site: means land parcel within the Region as detailed in the Schedule 6
procured by the Concessionaire for implementation of the Project.

Sorting: means the process of separating various components and categories of recyclables
such as paper, plastic, cardboards, metal, etc., from Incoming Segregated Waste as may be
appropriate to facilitate recycling.

Specifications and Standards: means collectively all the technical specifications, design
specifications, minimum technical requirements, service level standards, key performance
indicators (KPI), performance standards and Project deadlines set out in this Agreement
including Schedule 3, which the Project must achieve during Construction Period and O&M
Period.

Statutory Auditors: means a reputable firm of chartered accountants acting as the statutory
auditors of the Concessionaire under the provisions of the Applicable Law including any
statutory modification or re-enactment thereof, for the time being in force, and appointed in
accordance with Article 4.23.

Solid Waste Management Division Page 17



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

Subordinated Debt: means the aggregate of the following sums expressed in Mauritian
Rupees or in the currency of debt, as the case may be, outstanding as on the Transfer Date:

(a) the principal amount of debt provided by lenders or the Concessionaire’s shareholders
for meeting the Total Project Cost and subordinated to the Financial Assistance
provided by the Senior Lenders; and

(b) all accrued interest on the debt referred to in Sub-Clause (a) above but restricted to the
lesser of actual interest rate and a rate equal to 2% (two per cent) above the base
interest rate specified by Bank of Mauritius in case of loans expressed in Mauritian
Rupees and lesser of the actual interest rate and six-month LIBOR (London Inter Bank
Offer Rate) plus 2% (two per cent) in case of loans expressed in foreign currency, but
does not include any interest that had fallen due one year prior to the Transfer Date.

Provided that if all or any part of the Subordinated Debt is convertible into Equity at the option
of the lenders and/or the Concessionaire’s shareholders, it shall for the purposes of this
Agreement be deemed to be Subordinated Debt even after such conversion and the principal
thereof shall be dealt with as if such conversion had not been undertaken.

Substitution Agreement: means an agreement that may be executed between the
Concessionaire, the Authority and the Lenders in the form set out in Schedule 7, pursuant to
which, in case of Default by the Concessionaire including any Financial Default, Lenders
(through its nominee) shall be allowed to take charge of the Concessionaire’s roles and
responsibilities under this Agreement.

Suspension: shall have the meaning set forth in Article 13.
SWM: means Solid Waste Management.

Taxes: means any Mauritian taxes including excise duties, customs duties, value addedtax,
sales tax, local taxes, cess and any impost or surcharge of like nature on the goods, materials,
equipment and services incorporated in and forming part of the Project charged, levied or
imposed by any Government Agencies, but excluding any interest, penalties and other sums
in relation thereto imposed on any account whatsoever. For the avoidance of doubt, Taxes
shall not include taxes on corporate income.

Termination: Means the expiry due to efflux of time or termination of this Agreement and
the Concession hereunder, as the case may be.

Termination Notice: means the communication issued in accordance with this Agreement by
oneParty to the other Party terminating this Agreement.

Termination Payment: means the payment payable by the Authority upon termination of
this Agreement, in accordance with Article 15.

Tests: means the tests set forth in Schedule 12 to be carried out by the Concessionaire
at its costs, in the presence of Independent Engineer to determine the completion of
the Project in accordance with the provisions of this Agreement.

Third Party: means any Person other than the Parties to this Agreement.

Total Casualty: means any fire or other casualty that results in physical damage to the
Project Facilities, to the extent that the total cost of repairing, replacing or restoring the
damaged portion of the Project Facilities (as determined by the Project Engineer), to the
same condition as existed previously, would be more than 50% (fifty per cent) of the total
replacement cost of the entire Project Facilities.
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Tipping Fee: shall mean the amounts payable by Authority or Concessionaire to the
Concessionaire or Authority, as the case may be, in accordance with Article 10.

Tipping Fee Index: refers to the index of escalation in Tipping Fee during the Concession
Period, and shall be used to compute the percentage rate of variation in Tipping Fee from
the Base Tipping Fee, to be calculated for every year of the Concession Period, as detailed
in Schedule 19.

Tipping Fund: means revolving fund established by the Authority/ Concessionaire to maintain
a minimum amount equivalent to three (3) months of average expected Tipping Fee payable
to Concessionaire/ Authority.

TPD: tons per day.

Total Project Cost (TPC): means the lower of the following:

(a) The capital cost of the Project, less Equity Support as set forth in Financial Package;

(b) The actual capital cost of the Project upon completion of the Project less Equity Support; and

(c) A sum of MUR [*] (Mauritian Rupees [*] ), less Equity Support. [This would be determined
based on the proposal of the Selected Bidder]

Provided that in the event of Termination, the Total Project Cost shall be deemed to be modified
to the extent of variation in CPI or Reference Exchange Rate occurring in respect of Adjusted
Equity and Debt Due, as the case may be, in accordance with the provisions of this Agreement.

Transfer Date: means the date on which this Agreement and the Concession hereunder
expires pursuant to the provisions of this Agreement or is terminated by a Termination Notice.

Trial Operations: means the operation of the Project Facilities on a trial basis for a period of
3 (three) months from the Construction Completion Date or such longer period as may be
determined by Independent Engineer.

Trial Operations Completion Certificate: means the certificate issued by the Authority to the
Concessionaire upon successful completion of the Trial Operations.

Unscheduled Outage: means an interruption of any Facilities that is not the result of a Force
Majeure or Scheduled Maintenance.

Vacant Possession: delivery of possession of the Project Facility and Project Assets in
proper unimpaired condition as per Good Industry Practices, including the Site, free from all
Encumbrances to the Authority and the grant of all rights, licenses, Applicable Permits, and
all other rights appurtenant thereto within the scope of this Agreement.

Willful Misconduct: means an intentional or reckless breach or disregard by a Party of any
of its obligations under this Agreement.

1.2 Interpretation

1.2.1 In this Agreement, unless the context otherwise requires
(a) references to any legislation or any provision thereof shall include amendment or
re- enactment or consolidation of such legislation or any provision thereof so far as
such amendment or re-enactment or consolidation applies or is capable of applying
to any transaction entered into hereunder;
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(b)

(d)

(e)

references to laws of Republic of Mauritius or regulation having the force of law
shall include the laws, acts, ordinances, rules, regulations, bye laws or notifications
which have the force of law in the territory of Mauritius and as from time to time
may be amended, modified, supplemented, extended or re-enacted;

references to a “person” and words denoting a natural person shall be construed
as a reference to any individual, firm, company, corporation, society, trust,
government, or agency of a government or any association or partnership (whether
or not having separate legal personality) of two or more of the above and shall
include successors and assigns;

the table of contents, headings or sub-headings in this Agreement are for
convenience of reference only and shall not be used in, and shall not affect, the
construction or interpretation of this Agreement;

the words “include” and “including” are to be construed without limitation and shall
be deemed to be followed by “without limitation” or “but not limited to” whether or
not they are followed by such phrases;

references to “construction” or “building” include, unless the context otherwise
requires, investigation, design, developing, engineering, procurement, delivery,
transportation, installation, processing, fabrication, testing, commissioning and
other activities incidental to the construction, and “construct” or “build” shall be
construed accordingly;

references to “development” include, unless the context otherwise requires,
construction, renovation, refurbishing, augmentation, upgradation and other
activities incidental thereto, and “develop” shall be construed accordingly;

any reference to any period of time shall mean a reference to that according to
Mauritius Standard Time;

any reference to day shall mean a reference to a calendar day; except where
reference is made to “business days”, in which case reference shall be made to
those days when government offices are open for business in the Republic of
Mauritius;

any reference to month shall mean a reference to a calendar month as per the
Gregorian calendar;

references to any date, period or Project Milestone shall mean and include such
date, period or Project Milestone as may be extended pursuant to this Agreement;

any reference to any period commencing “from” a specified day or date and “till” or
“until” a specified day or date shall include both such days or dates; provided that
if the last day of any period computed under this Agreement is not a business day,
then the period shall run until the end of the next business day;

(m)the words importing singular shall include plural and vice versa;

(n)

references to any gender shall include the other and the neutral gender;

(o) “indebtedness” shall be construed so as to include any obligation (whether incurred

as principal or surety) for the payment or repayment of money, whether present or
future, actual or contingent;
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1.2.1

” W LETH

(p) references to the “winding-up”, “dissolution”, “insolvency”, or “reorganization” of a
company or corporation shall be construed so as to include any equivalent or
analogous proceedings under the law of the jurisdiction in which such company or
corporation is incorporated or any jurisdiction in which such company or
corporation carries on business including the seeking of liquidation, winding-up,
reorganization, dissolution, arrangement, protection or relief of debtors;

(q) save and except as otherwise provided in this Agreement, any reference, at any
time, to any agreement, deed, instrument, license or document of any description
shall be construed as reference to that agreement, deed, instrument, license or
other document as amended, varied, supplemented, modified or suspended at the
time of such reference; provided that this Sub-clause shall not operate so as to
increase liabilities or obligations of the Participating ULBs hereunder or pursuant
hereto in any manner whatsoever;

(r) any agreement, consent, approval, authorization, notice, communication,
information or report required under or pursuant to this Agreement from or by any
Party or the Independent Engineer shall be valid and effective only if it is in writing
under the hand of a duly authorized representative of such Party or the
Independent Engineer, as the case may be, in this behalf and not otherwise;

(s) the Schedules and Recitals to this Agreement form an integral part of this
Agreement and will be in full force and effect as though they were expressly set
out in the body of this Agreement;

(t) references to Recitals, Articles, Clauses, Sub-clauses or Schedules in this
Agreement shall, except where the context otherwise requires, mean references to
Recitals, Articles, Clauses, Sub-clauses and Schedules of or to this Agreement,
and references to a Paragraph shall, subject to any contrary indication, be
construed as a reference to a Paragraph of this Agreement or of the Schedule in
which such reference appears;

(u) the damages payable by either Party to the other, as set forth in this Agreement,
whether on per diem basis or otherwise, are mutually agreed genuine pre-
estimated loss and damage likely to be suffered and incurred by the Party entitled
to receive the same and are not by way of penalty (the “Liquidated Damages”). If
the obligation to pay the Liquidated Damages is found for any reason to be void,
invalid or otherwise inoperative so as to disentitle the Authority from claiming the
Liquidated Damages, the Authority may claim against the Concessionaire for
damages, under the Applicable Laws, resulting from the Concessionaire’s breach
of its obligations set out in this Agreement; and

(v) time shall be of the essence in the performance of the Parties’ respective
obligations. If any time period specified herein is extended, such extended time
shall also be of the essence.

Unless expressly provided otherwise in this Agreement, any Documentation required
to be provided or furnished by the Concessionaire to the Authority and/or the
Independent Engineer shall be provided free of cost and in three copies, and if the
Authority and/or the Independent Engineer is required to return any such
Documentation with their comments and/or approval, they shall be entitled to retain
two copies thereof.
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1.2.2

1.2.3

The rule of construction, if any, that a contract should be interpreted against the parties
responsible for the drafting and preparation thereof, shall not apply.

Any word or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning.

1.3 Measurements and arithmetic conventions

1.4

1.4.1

1.4.2

1.4.3

All measurements and calculations shall be in the metric system and calculations done
to 2 (two) decimal places, with the third digit of 5 (five) or above being rounded up and
below 5 (five) being rounded down.

Priority of agreements, clauses and schedules
This Agreement, and all other agreements and documents forming part of or referred
to in this agreement are to be taken as mutually explanatory and, unless otherwise
expressly provided elsewhere in this Agreement, the priority of this Agreement and
other documents and agreements forming part hereof or referred to herein shall, in the
event of any conflict between them, be in the following order:

(a) this Agreement; and

(b) all other agreements and documents forming part hereof or referred to herein;

i.e. the Agreement at (a) above shall prevail over the agreements and documents at
(b) above.

Subject to the provisions of Article 1.4.1, in case of ambiguities or discrepancies within
this Agreement, the following shall apply:

(a) between two or more Clauses of this Agreement, the provisions of a specific Clause
relevant to the issue under consideration shall prevail over those in other Clauses;

(b) between the Clauses of this Agreement and the Schedules, the Clauses shall
prevail and between Schedules and Annexes, the Schedules shall prevail;

(c) between any two Schedules, the Schedule relevant to the issue shall prevail;

(d) between the written description on the Drawings and the Specifications and
Standards, the latter shall prevail;

(e) between the dimension scaled from the Drawing and its specific written dimension,
the latter shall prevail; and

(f) between any value written in numerals and that in words, the latter shall prevail.
For the avoidance of doubt, if there arises any ambiguity or conflict between the

Specifications and any Applicable Laws, then the one setting out the more stringent
requirements or specifications shall prevail;
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Article 2
Grant of Concession

2. Grant on Concession

21

211

The Concession

Subject to and in accordance with the provisions of this Agreement, the Applicable
Laws and the Applicable Permits, the Authority hereby grants to the Concessionaire
the concession set forth herein including the right, license and authority to construct,
operate and maintain the Project for Region[.] (the “Concession”) for a Concession
Period commencing from Effective Date, and the Concessionaire hereby accepts the
Concession and agrees to implement the Project subject to and in accordance with the
terms and conditions set forth herein.

Subject to and in accordance with the provisions of this Agreement, Applicable Laws
and Good Industry Practice, the Concession hereby granted shall oblige or entitle (as
the case may be) the Concessionaire to:

(a) perform and fulfil all of the Concessionaire’s obligations under and in accordance
with this Agreement;

(b) to design, engineer, finance, procure, construct, install, commission, operate and
maintain each of the Project Facilities either itself or through such person as may
be selected by it in accordance with the provisions of this Agreement, Scope of
Works, the Applicable Laws, the Applicable Permits and Good Industry Practices;

(c) bear and pay all costs, expenses and charges in connection with or incidental to
the performance of the obligations of the Concessionaire under this Agreement;

(d) upon commissioning of the Project Facilities, to manage, operate and maintain the
same either itself or through such person as may be selected by it, provided that
the ultimate obligation and responsibility for the performance of this agreement
shall continue to vest with the Concessionaire;

(e) to borrow or raise money or funding required for the due implementation of the
Project and mortgage, charge or create lien or encumbrance on the whole or part
of the Project Facilities, subject to the terms of this Agreement, including but not
limited to Article 2.1.2 (m) herein below;

(f) to charge, demand/pay the Tipping Fee [from/to] Authority, as the case may be, as
per the provisions of this Agreement;

(g) to accept and process Incoming Segregated Waste at the Project Facilities,
produce compost, RDF, and recover recyclable material, and dispose the Residual
Waste as per provisions of this Agreement, Scope of Works, Applicable Law and
Applicable Permits;

(h) to, in accordance with the Applicable Law, store, use, appropriate, market and sell
or dispose all the components/ products/by-products from the Incoming
Segregated Waste, including but not limited to recyclables, RDF and compost and
to further retain and appropriate any revenues generated from the sale of such
products/ end-products/ by-products;
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2.2
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(i) to receive the fiscal incentives and benefits accruing in respect of or on account of
the Project including Carbon Credits under Climate Change initiative;

(j) to obtain the utilities required for enabling the construction and operation and
management of the Project Facilities;

(k) to develop the Project Facilities using such technology that it considers suitable
and commercially viable for the purposes of implementing the Project, in
accordance with terms of this Agreement, Scope of Works, Applicable Laws,
Applicable Permits, EHS requirements, and Good Industry Practices;

() to modify, adapt, upgrade or change the technology, from time to time, based on
actual operations of the Processing Facility, Good Industry Practices and the other
requirements of the Project; and

(m) subject to the terms of this Agreement, assign its rights, title or interest or create a
security interest in respect of its rights under this Agreement or any part thereof,
including its right to receive Tipping Fee (if applicable), in favor of Lenders for
securing the Financial Assistance provided or agreed to be provided by the
Lenders under the Financing Agreement; provided that any such assignment or
security interest shall be consistent with the provisions hereof and the Lenders are
made aware of the same. Provided that the Authority shall be informed by the
Concessionaire as to the creation of any security interest in favor of the Lenders
within a period of 14 (fourteen) days from the date such security interest comes
into existence and provide to the Authority within such time notarized true copies
of any and all documents/ agreements relating thereto.

Provided further in the event of termination of this Agreement by efflux of time or
otherwise, such assignment/security interest shall stand automatically
extinguished upon payment of compensation by the Authority to the Lenders, to
the extent they are entitled to receive the same in accordance with the provisions
of this Agreement.

Provided further, nothing contained in sub-clause (m) of this Article 2.1.2 shall (i)
absolve the Concessionaire from its responsibilities to perform/discharge any of its
obligations under and in accordance with the provisions of this Agreement; (ii)
authorize or be deemed to authorize the Lenders to implement and execute Project
themselves; and (iii) under any circumstances amount to any guarantee from or
recourse to the Authority.

Concession Period

The Concession is granted to the Concessionaire for the 27 (Twenty-seven) years
from Effective Date or until earlier Termination, as per the provisions of this
Agreement.

Renewal of Concession Period

One year prior to the end of the Concession Period, the Authority may agree to renew
or extend the Concession from the expiry of the Concession Period, for another term
of equal period or such other period as may be mutually agreed to, and on such terms
and conditions as mutually agreed upon by the Parties. In case the Parties are not able
to mutually agree on the terms and conditions of renewal at least six months prior to
the end of the Concession Period, then the Authority shall, without any prejudice to the
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Concessionaire, initiate the process to rebid the project for achieving the objectives of
circular economy.
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Article 3
Conditions Precedents

3. Conditions Precedents

3.1

3.2

3.3

Conditions Precedents

Save and except as expressly provided herein or unless the context otherwise
requires, the respective rights and obligations of the Parties under this Agreement shall
be subject to the satisfaction in full of the conditions precedent specified in this Article
3 (the “Conditions Precedent”). The obligations of a Party under this Article 3 shall be
effective from the Appointed Date.

Conditions Precedents for Authority

The Conditions Precedent required to be satisfied by the Authority shall be deemed to

have been fulfilled when Authority shall have:

(a) Received Government approval for the waste segregation policy and strategy for
the Region along with implementation timelines that are in consonance with
expected COD;

(b) Appointed Independent Engineer as per provisions of the Agreement;

(c) Facilitated the Concessionaire in obtaining all Applicable Permits from the
Departments concerned/ Competent Authority, if requested by the Concessionaire,
including permits in relation to environmental protection and conservation, subject
to the Concessionaire meeting all eligibility conditions, making all proper
applications and fulfilling all requirements for grant of permission/ approval;

(d) Executed and procured execution of Substitution Agreement in accordance with
Article 8;

(e) Approved in consultation with the Independent Engineer the design for the Project
Facilities in accordance with the provisions of the Agreement, and provided copies
thereof to the Concessionaire;

(f) Created a revolving Tipping Fund as per the requirement Article 11.3 and deposit
the required minimum amount (applicable in case of positive Tipping Fee); and

Conditions Precedents for Concessionaire

The Conditions Precedent required to be satisfied by the Concessionaire prior to the
Effective Date shall be deemed to have been fulfilled when the Concessionaire shall
have:

(a) provided Construction Performance Security to the Authority;
(b) delivered to the Authority a legal opinion from the legal counsel of the

Concessionaire with respect to the authority of the Concessionaire to enter into this
Agreement and the enforceability of the provisions thereof;

Solid Waste Management Division Page 26



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

(c) provided notarized true copies of its board resolution authorizing the execution,
delivery and performance of this Agreement by the Concessionaire;

(d) provided proof of its shareholding pattern, evidenced by certificates from the
authorized signatory of the Concessionaire;

(e) delivered to the Authority a confirmation from the Selected Bidder / each of the
Consortium member, in original, of the correctness of their Representations and
Warranties set forth in Article 20;

(f) procured and taken over vacant and unencumbered possession of the Site along
with Right of Way (RoW) and easement rights to access the Site. Delivered to the
Authority 3 (three) copies of the (i) executed Land Lease Agreement, if the land is
procured on lease in accordance with the terms and conditions in Schedule 6, and
(i) in case the land is owned by the Concessionaire, notarized copy of the title
documents to the Site;

(g) prepared Preliminary Environmental Report (PER) or Environment Impact
Assessment (EIA) for the Project in accordance with the Applicable Laws;

(h) procured at its cost all the Applicable Permits specified in Schedule 2 that are
required to commence the Construction Work unconditionally and if subject to
conditions, the all such conditions required to be fulfiled by the date specified
therein shall have been satisfied in full and such Applicable Permits are in full force
and effect;

(i) executed the Financing Agreements and delivered to the Authority 3 (three) true
copies thereof, duly attested by a Director of the Concessionaire;

(j) achieved Financial Close i.e. procured and raised all the funds (debt, equity, etc.)
necessary to finance the Project as evidenced by the shareholders’ agreement and
Financing Agreements becoming effective and the Concessionaire having
immediate access to the funds there under;

(k) executed and procured execution of Substitution Agreement with the Authority and
the Lenders in the agreed form set out in Schedule 7;

(I) open and establish an Escrow Account with an Escrow Bank as set forth in Article
11,

(m)delivered to the Authority true copies of the Financial Package and the Financial
Model, duly attested by a Director of the Concessionaire, along with soft copy of
the Financial Model in MS Excel version or any substitute thereof, which is
acceptable to the Senior Lenders;

(n) Prepared and submitted a Detailed Project Report (DPR), covering technology
proposed, demand assessment, technical feasibility, detailed capital and O&M cost
estimates, capital investment plan, project financing details, revenue projections,
environment & social impact assessment and detailed financial analysis, to the
Authority, consistent with the technical plan submitted during the bidding stage;
and

(o) delivered to the Authority the Design and Drawings as per Schedule 9 and obtained
approval from the Authority for DPR and the Design and Drawings.
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3.4
3.41

3.4.2

3.4.3

3.4.4

3.4.5

3.5

3.6

Provided that upon request in writing by the Concessionaire, the Authority may, in its
discretion, waive any of the Conditions Precedent set forth in this Article 3.3. For the
avoidance of doubt, the Authority may, in its sole discretion, grant any waiver
hereunder fully or partially with such conditions as it may deem fit.

Satisfaction of Conditions Precedents

Each Party shall make all reasonable endeavors at its cost and expense to satisfy the
Conditions Precedents within a period of 180 (One Hundred Eighty) days or such
longer period not exceeding 270 (two hundred seventy) days from the Appointed Date
(the “Compliance Period”) unless specified otherwise.

The later of the date within such time when the Authority or the Concessionaire fulfills
its Conditions Precedent (unless the Authority waives the same for the
Concessionaire) shall be the date from which the relevant and respective obligations
of the Parties hereunder shall commence (the “Effective Date”).

Each Party shall make all reasonable endeavors to satisfy the Conditions Precedent
within the time stipulated and shall provide the other Party with such reasonable
cooperation as may be required to assist that Party in satisfying the Conditions
Precedent for which that Party is responsible.

The Parties shall notify each other in writing at least [once a month] on the progress
made in satisfying the Conditions Precedent. Each Party shall promptly inform the
other Party when any Condition Precedent for which it is responsible has been
satisfied. On the fulfilment of Conditions Precedent by a Party, it shall notify the other
Party of the same through Notice to Proceed.

The Concessionaire shall, upon satisfaction or waiver, as the case may be, of all the
Conditions Precedent, subject to confirmation by the Authority, notify the Authority of
the occurrence of the Effective Date.

Liquidated Damages for delay by the Concessionaire

In the event that: (i) the Concessionaire does not procure fulfilment or waiver of any
or all of the Conditions Precedent within the Compliance Period; and (ii) the delay has
not occurred as a result of breach of this Agreement by the Authority or due to Force
Majeure Event, the Authority may at its discretion, grant and allow to the
Concessionaire such further extended periods, not exceeding 120 days in aggregate,
to fulfill the Conditions Precedents subject to payment of Liquidated Damages by the
Concessionaire to the Authority for an amount calculated at the rate of 0.2% (zero
point two per cent) of the Construction Performance Security for each day’s delay until
the fulfillment of the Conditions Precedent, up to the maximum amount equal to the 24
(twenty four) percent of the Construction Performance Security. Upon reaching such
maximum amount, the Authority may, in its sole discretion and subject to the provisions
of Article 15, terminate the Agreement. Provided that in the event of delay by the
Authority in procuring fulfillment of the Conditions Precedent specified in Article 3.2, no
Liquidated Damages shall be due and payable by the Concessionaire under this Article
3.5 until the date on which the Authority shall have procured fulfilment of the
Conditions Precedent specified in Article 3.2.

Commencement of Concession Period

The date on which all the Conditions Precedent specified in this Article, are satisfied
or waived, as the case may be, shall be the Effective Date which shall be the date of
the commencement of the Concession Period. For avoidance of doubt, the Parties
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3.7
3.71

3.7.2

3.7.3

3.74

3.8

agree that the Concessionaire may, upon occurrence of the Effective Date hereunder,
by notice convey the particulars thereof to the Authority, and shall thereupon be entitled
to commence development of the Project in accordance with the terms of this
Agreement.

Effect of Non-compliance with Conditions Precedents

In the event the Conditions Precedent for Concessionaire have not been satisfied
within the stipulated time and any extension thereof as per Article 3.5, and the Authority
has not waived, fully or partially, such conditions relating to the Concessionaire, this
Agreement shall cease to have any effect as of that date and shall be deemed to have
been terminated by the mutual agreement of the Parties and no Party shall
subsequently have any rights or obligations under this Agreement and the Authority
shall not be liable in any manner whatsoever to the Concessionaire or Persons
claiming through or under it;

In the event this Agreement fails to come into effect on account of non-fulfillment of the
Concessionaire’s Conditions Precedent, the Authority shall be entitled to forfeit and
encash the Bid Security or Construction Performance Security as the case may be;

In the event the Conditions Precedent for the Authority have not been satisfied within
the stipulated time, then the Concessionaire shall have the option to either: (i) mutually
extend the time period for satisfaction of the Conditions Precedent for the Authority or
(i) terminate this Agreement. In the event of termination, the Authority shall pay to the
Concessionaire, project development costs. Parties hereby agree that for
determination of the said project development cost, the Authority may appoint an
Independent Expert for determining such project development cost, whose
determination shall be final, conclusive and binding. The Parties shall share the cost
of such Independent Expert. For the purpose of this clause the term “Project
Development Cost” shall mean the reasonable cost incurred by the Concessionaire
towards project development;

In the event this Agreement fails to come into effect on account of the non-fulfillment
of the Authority Conditions Precedent, the Authority shall in addition to payment of
Project Development Cost in terms of Article 3.7.3 above, shall return the Construction
Performance Security or Bid Security, as the case may be, to the Concessionaire;
provided there are no outstanding claims of the Authority on the Concessionaire.

Extension of Conditions Precedents Period

Instead of terminating this Agreement as provided in Article 3.7 above, the Parties may,
by mutual agreement, extend the time for fulfilling the Conditions Precedent.

Solid Waste Management Division Page 29



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

Article 4
Obligations of the Concessionaire

4. Obligations of the Concessionaire

4.1

411

General Obligations of the Concessionaire

Subject to and on the terms and conditions of this Agreement, the Concessionaire
shall, at its own cost and expense, implement the Project including procurement of the
Site, procure finance for and undertake the design, development, engineering,
procurement, construction, operation and maintenance of the Project and observe,
fulfill, comply with and perform all its obligations set out in this Agreement or arising
hereunder.

Perform and fulfill all of the Concessionaire’s obligations with respect to the Project set
out under this Agreement.

The Concessionaire shall procure the Site for setting the Project Facilities at its own
cost and expenses free from any Encumbrances as set out in the Schedule 6.

The Concessionaire shall arrange for and procure, at its own cost and risk, all
infrastructure facilities and utilities for the development, construction, operation and
maintenance of the Project, including procuring connection for supply of electricity,
water, gas and other utilities as may be necessary or required for the operation of the
Project. The Concessionaire shall obtain all Applicable Permits and comply with the
conditions there under for the procurement and use of such infrastructure facilities and
utilities.

During the Concession Period, the Concessionaire shall obtain from the relevant
Competent Authority, the Applicable Permits and keep them in force and comply with
the conditions of all Applicable Permits for the development, construction, operation
and maintenance of the Project.

The Concessionaire shall comply with all Applicable Laws (including without limitation
all public and labor related laws and environment, health, safety, and sanitation laws,
as then in force) and conditions of all Applicable Permits (including keeping them valid
and in force as required) while performing its obligations under this Agreement.
Further, the Concessionaire shall ensure and procure that its Contractors, if any,
comply with all Applicable Permits and Applicable Laws during their performance of
any of the Concessionaire's obligations under this Agreement. For the purpose of this
Agreement, the discharge of obligations by the Contractors shall be the obligation of
the Concessionaire.

The Concessionaire shall, at its own cost and expense, in addition to and not in
derogation of its obligations elsewhere set out in this Agreement:

(a) support, cooperate with and facilitate the Authority in the implementation of the
Project in accordance with the provisions of this Agreement;

(b) develop, construct, operate, maintain the Project Assets and Facilities at the
Site including Access Road at its cost and expense in accordance with, inter
alia, the Applicable Laws, Applicable Permits, Good Industry Practices and the
requirement of this Agreement;
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(c)

(d)

()

(r)

procure that all equipment and facilities comprising the Project are developed,
constructed, operated and maintained in accordance with the Specifications
and Standards, Construction Requirements, O&M Requirements, EHS
Requirements as specified in Schedules 3,4 and 11 and Good Industry
Practice;

procure and maintain in full force and effect, as necessary, the appropriate
proprietary rights, licenses, agreements and permissions for materials,
methods, processes and systems used or incorporated into the Project;

perform and fulfill its obligations under the Financing Agreements;

enter into contracts for the purposes of and subject to the terms of this
Agreement;

comply with the time lines for setting up the Project Facilities;

not do or omit to do any act, deed or thing which may in any manner violates
any provision of this Agreement;

always act in a manner consistent with the provisions of this Agreement and
not cause or fail to do any act, deed or thing, whether intentionally or otherwise,
which may in any manner violate any of the provisions of this Agreement or
Applicable Laws and Applicable Permits;

upon receipt of a request thereof, afford access to the Project to the authorized
representatives of the Authority for the purpose of ascertaining compliance with
the terms, covenants and conditions of this Agreement;

ensure that the project is operational throughout the year;

submit compliance as required to environmental agency or any other
Competent Authority, and shall provide all information related to Project as
would be required by the Independent Engineer/ Authority;

comply with all the performance parameters as specified in Specifications and
Standards including KPls, set forth Schedule 3;

pay all taxes, duties and outgoings, including utility charges relating to the
Project;

handover/transfer the Project Facilities including Site to the Authority upon
Termination of this Agreement, in accordance with the provisions thereof;

demand, charge, collect, retain and appropriate the Tipping Fee from Authority
at the rates set forth in Schedule 19. (applicable in case of positive Tipping
Fee);

provide reports to Authority on a regular basis in accordance with the provisions
of Schedule 13 hereof and as set forth elsewhere in this Agreement.

Concessionaire shall ensure that its ICT (Information, Communication and
Technology) system is able to share data with the Authority’s loT (Internet of
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4.2

Thing) system if Authority develops such system for centralized monitoring of
all waste management projects in the country.

Specific Obligations

(i)

(iii)

(iv)

(V)

(vii)

Land Use: The Concessionaire shall ensure optimum utilization of the Project
Site and shall not use the same for any purpose unconnected or which is not
incidental to the Project or related activities.

Access to Project Site: The Concessionaire shall ensure access to the Project
Site through appropriate road link from public roads to enable smooth & un-
hindered to & fro movement of bulk waste carrying trucks. The road design &
specifications would be required to be approved by the Authority.

Use of Suitable Technology: The Concessionaire shall have the right to
develop the Project Facilities using such technology that it considers suitable
& commercially viable for the purposes of implementing the Project. The
technology employed shall be environment-friendly technologies which are not
potentially detrimental or pose harm or risk to the environment and people;

Installed Capacities: The Concessionaire shall have right to create the
appropriate capacities for Compost and Material Recovery Facility (mandatory
components), and Refuse Derived Fuel (optional component) as specified in
the Bid for Project, subject to the condition that combined capacity to handle
Incoming Segregated Waste shall be minimum 75,000 tons per annum and
upto 100,000 tons per annum.

Change of Technology: The Concessionaire shall have the right to modify,
adapt, upgrade or change the technology, from time to time, based on actual
operations of the Project Facilities, in line with meeting service level obligations,
Specification and Standards, EHS Requirements, Applicable Laws and
Applicable Permits, and other provisions of this Agreement. The option for
change in technology will be on no change in terms and conditions related to
Tipping Fee or any obligations of the Authority.

Weighment of MSW: A Processing Input/Output Weighbridge shall be
constructed, operated and maintained at the entrance of the Project Facility by
Concessionaire and shall have an electronic display unit and suitable
technology, duly calibrated to carry out the operations. The Processing
Input/Output Weighbridge shall be appropriately connected to the Authority to
transmit data and video images to enable real-time monitoring by the Authority.
The Authority reserves the right to depute its own employees/ nominees/
Independent Experts to manage or monitor the weighbridge operations on a
continuous basis. Whenever required, the Concessionaire shall keep verifiable
record of each consignment of the Segregated MSW delivered by Authority at
the entry gate of the Project Site and the Residual Waste being dispatched to
any Transfer Station or the Sanitary Landfill Facility. The monthly record of
weighment shall be jointly signed by the Independent Expert and/or authorized
representative of Authority and Concessionaire. The Concessionaire would
keep a record of the same for a period of at least 10 (ten) years.

Processing of MSW: The Concessionaire may adopt such processes and
methods as it considers necessary or expedient for Processing of MSW at the
Project Facilities, subject to meeting the Construction Requirements and O&M
Requirements and such that the Residual Waste is not more than 20% of
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4.3
4.21

4.2.2

4.2.3

incoming Segregated MSW on monthly basis. The Concessionaire shall use
composting, RDF, and recyclable material recovery of MSW as the main
processes for Processing of MSW.

(vii)  Transportation and Disposal of Residual Waste: The Concessionaire shall
transport Residual Waste from Project Site at its own risk, cost and expense to
the nearest authorized Sanitary Landfill Facility or the designated Transfer
Stations. Concessionaire will carry out all relevant Tests, maintenance of
records and ensure certification by Independent Expert or Authority, in
accordance with requirements of this Concession Agreement. The
Concessionaire shall weigh the Residual Waste prior to disposal of the same
in the Secured Landfill Facility and it shall not be more than 20% (twenty per
cent) of the incoming Segregated MSW on monthly basis.

(ix)  Sale/Distribution of Compost, RDF and Other Recyclables: The
Concessionaire shall be free to sell or dispose of the recyclables, compost,
RDF and/ or other material recovered after Processing the MSW, at the Project
Facilities at such price and to such Persons and using such marketing and
selling arrangements and strategies as it may deem appropriate subject to
meeting the Applicable Laws.

(x) Maintenance of Warranties: The Concessionaire shall honor and preserve all
product warranties for machinery and equipment (including the warranties
provided by respective OEM). Further the Concessionaire shall take the
appropriate action for the same.

(xi) Carbon Credits: The Concessionaire shall at its own cost & expense endeavor
to obtain carbon credits for the Project. The fiscal incentives and benefits
accruing in respect of or on account Carbon Credits shall be shared in the ratio
of 25:75 between the Authority and Concessionaire. However, the
Concessionaire shall bear all the development and validation cost for obtaining
the carbon credit benefits for the Project.

Obligations Related to Project Agreements

It is expressly agreed that the Concessionaire shall, at all times, be responsible and
liable for all its obligations under this Agreement. Notwithstanding anything contained
in the Project Agreements or any other agreement, and no default under any Project
Agreements or any other agreement shall excuse the Concessionaire from its
obligations or liability hereunder.

The Concessionaire may enter into contracts to perform any part of its Scope of Work
during the Construction Period. The Concessionaire shall be and remain liable under
this Agreement for all work and services contracted under this Agreement and for all
acts, omissions or defaults of any Contractor. No default under any contract shall
excuse the Concessionaire from its obligations or liabilities under this Agreement. All
references in this Agreement to any act, default, omission, breach or negligence of the
Concessionaire shall be construed to include any such act, default, omission, breach
or negligence of the Contractors. The Independent Engineer and Authority have the
right to access of information and audit the Contractor files with regards to the
Concession Agreement.

Before finalization, the Concessionaire shall submit to the Authority the drafts of all
Project Agreements including Land Lease Agreement, Construction Contract, and the
O&M Contract (if any) or any amendments or replacements thereto for its review and
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424

4.2.5

4.4

4.5

comments, and the Authority shall have the right, but not the obligation, to undertake
such review and provide its comments and observations, if any, to the Concessionaire.
Within 7 (seven) days of execution of any Project Agreement or amendment thereto,
the Concessionaire shall submit to the Authority a true copy thereof, duly attested by
a Director of the Concessionaire, for its record. For avoidance of doubt, it is agreed
that the review and comments/ observations by the Authority on any Project
Agreement or failure or omission of the Authority to review and/ or comment hereunder
shall not be construed or deemed as acceptance of any such agreement or document
by the Authority. No observation and/or review of the Authority and/or its failure to
review and/or convey its observations on any document shall relieve the
Concessionaire of its obligations and/or liabilities under this Agreement in any manner
whatsoever nor shall the Authority be liable for the same in any manner whatsoever.

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire shall not sub-lease, sub-license, assign or in any manner create an
Encumbrance on any of the Project Assets as the case may be, without prior written
approval of the Authority, which approval the Authority may, in its discretion, deny if
such sub-lease, sublicense, assignment or Encumbrance has or may have a Material
Adverse Effect on the rights and obligations of the Authority under this Agreement or
Applicable Laws.

The Concessionaire shall procure that each of the Project Agreements contains
provisions that entitle the Authority to step into such agreement, in its sole discretion,
in substitution of the Concessionaire in the event of Termination or Suspension (the
“Covenant”). For the avoidance of doubt, it is expressly agreed that in the event the
Authority does not exercise such rights of substitution within a period not exceeding
[90 (ninety)] days from the Transfer Date, the Project Agreements shall be deemed to
cease to be in force and effect on the Transfer Date without any liability whatsoever on
the Authority and the Covenant shall expressly provide for such eventuality. The
Concessionaire expressly agrees to include the Covenant in all its Project Agreements
and undertakes that it shall, in respect of each of the Project Agreements, procure and
deliver to the Authority an acknowledgment and undertaking, in a form acceptable to
the Authority, from the counter party(ies) of each of the Project Agreements, where
such counter party(ies) shall acknowledge and accept the Covenant and undertake to
be bound by the same and not to seek any relief or remedy whatsoever from the
Authority in the event of Termination or Suspension.

No Breach of Obligations

The Concessionaire shall not be considered to be in breach of its obligations under

this Agreement nor shall it incur or suffer any liability if, and to the extent, performance

of any of its obligations under this Agreement is affected by, or on account of, any of

the following:

(a) Force Majeure Event, subject to Article 12;

(b) Authority Event of Default;

(c) Compliance with the instructions of the Authority or the directions of any
Government Agency other than instructions issued as a consequence of a breach
by the Concessionaire of any of its obligations hereunder;

Concessionaire’s Representative

To fulfill the Concessionaire’s obligations and for implementation of the Project in
accordance with this Agreement, the Concessionaire shall deploy representative(s)
(the “Concessionaire Representative”) on its behalf including a team leader. The Team
Leader shall have full authority to act on behalf of the Concessionaire for all matters
relating to this Agreement and shall be an overall in-charge to ensure implementation
of the project in accordance with the provisions hereof. The Team Leader shall closely
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4.7

4.71

4.7.2

4.7.3

4.7.4

4.7.5

4.7.6

4.7.7

co-ordinate with the Independent Engineer and Authority and shall be responsible to
ensure redressal on an immediate basis, any objections, observations, shortcomings,
defects or defaults pointed out by the Independent Engineer or Authority during routine
inspections and project review meetings and submit action taken report to the
Independent Engineer or Authority within a period not later than 7 (seven) days from
the date of conveying of such defect/ shortcoming. The Team Leader or its nominee
shall make themselves available for meetings as and when reasonably called upon by
the Independent Engineer and the Authority. At any time during the Concession Period,
the Concessionaire may replace the Concessionaire's Representative with prior written
notice to the Authority.

Sole Purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the rights
and observing and performing its obligations and liabilities under this Agreement, the
Concessionaire or any of its subsidiaries shall not, except with the previous written
consent of the Independent Engineer or Authority, be or become directly or indirectly
engaged, concerned or interested in any business other than as envisaged herein.

Engagement of Trained Personnel

Concessionaire shall ensure that the personnel engaged by it in the performance of its
obligations under this Agreement are at all times properly skilled and trained for their
respective functions and adequate in number to undertake the Project.

The Concessionaire shall be solely responsible for the work performed by any staff
and labor engaged by it to execute the Project and for payment of all applicable labor
charges, fees, cess payable under Applicable Laws in connection with the skilled and
unskilled manpower employed for the Project.

The Concessionaire shall ensure that its Contractors provide all necessary amenities
and welfare facilities for the staff and labor engaged by them at the Site under the
Applicable Laws and comply with all Applicable Laws related to labor.

Concessionaire shall take measures to ensure that none of its employees, consultants,
service providers, suppliers, or Contractors shall engage in corrupt, fraudulent,
collusive, coercive or obstructive practices. It shall be responsible for the conduct of its
staff employed for this project while on duty;

Subject to compliance with the Applicable Laws, the Concessionaire shall have full
freedom to determine its internal human resources (HR) policies, including, the wages,
benefits and salary structure of its employees, the conditions of service, the shifts of
work, its hire and fire policy (whether for misconduct or other cause), and payment of
severance or retrenchment compensation.

Concessionaire shall maintain harmony and good industrial relations among the
personnel employed by it or its Contractors in connection with the performance of its
obligations under this Agreement and shall be solely responsible for compliance with
all labor laws and be solely liable for all possible claims and employment related
liabilities of its staff employed in relation with the Project.

Authority is not and shall not be treated as the "principal employer" of or be deemed to
have any contractual or other relationship with the personnel hired by Concessionaire
or its Contractors. The Concessionaire shall hold harmless and indemnify Authority
against all losses, claims, costs and damages that Authority may suffer due to the
Concessionaire’s or any of its Contractor’s failure to comply with Applicable Laws.
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4.8

4.9

4.9.1

49.2

493

4.10

Employment of Foreign Nationals

The Concessionaire acknowledges, agrees and undertakes that employment of
foreign personnel by the Concessionaire and/or its Contractors shall be subject to grant
of requisite regulatory permits and approvals including employment/residential visas
and work permits, if any required, and the obligation to apply for and obtain the same
shall and will always be of the Concessionaire and, notwithstanding anything to the
contrary contained in this Agreement, refusal of or inability to obtain any such permits
and approvals by the Concessionaire or any of its Contractors shall not constitute
Force Majeure Event, and shall not in any manner excuse the Concessionaire from the
performance and discharge of its obligations and liabilities under this Agreement.

Equity Lock-in Requirements
The Concessionaire acknowledges that:

In the event the Selected Bidder is a single entity, it shall hold 100% (one hundred per
cent) shareholding in the paid-up Equity capital of the Concessionaire until expiration
of 2 (two) years from COD; 51% (fifty-one per cent) shareholding in the paid-up Equity
capital until expiration of 5 (five) years from COD; and 26% (twenty-six per cent)
shareholding in the paid-up Equity capital until expiration of 10 (ten) years from COD.

In the event the Selected Bidder is a consortium, the following equity requirements
shall be adhered:

a) until expiration of 2 (two) years from COD no change of shareholding in the paid-
up Equity capital of the Concessionaire shall be done. Also, the Lead Member
shall hold minimum 51% shareholding, while each of the other members of the
consortium shall hold minimum 10% shareholding in the paid-up Equity capital
of the Concessionaire.

b) until expiration of 5 (five) years from COD, the consortium of Selected Bidder
shall together hold minimum 51% (fifty-one per cent) shareholding in the paid-up
Equity capital of the Concessionaire, with the Lead Member holding majority
shareholding compared to the combined shareholding of other consortium
members of the Selected Bidder.

¢) until expiration of 10 (ten) years from COD, the consortium of Selected Bidder
shall together hold minimum 26% (twenty-six per cent) shareholding in the paid-
up Equity capital of the Concessionaire, with the Lead Member holding majority
shareholding compared to the combined shareholding of other consortium
members of the Selected Bidder.

Any violation in the shareholding pattern in the equity lock-in requirements set out
above in Article 4.9.1 and 4.9.2 would be treated as Concessionaire Event of Default.

Obligations relating to management of the Concessionaire

The Concessionaire shall not, without the prior written approval of the Authority,
undertake or cause to be undertaken, any action for all or any of the following or any
matter incidental or consequential thereto:

(a) to alter or add to the provisions of the memorandum of association;
(b) to alter or add to the articles of association;

(c) to change the name of the Concessionaire;

(d) to reduce the share capital;
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(e) to commence any new lines of business;

(f) to make inter-corporate-loans and investments or guarantee or security (except
where such security or payment is to be made to the Authority), if the aggregate
amount thereof, exceeds the limit of 30% (thirty per cent) of the Concessionaire’s
paid-up Equity capital,

(g) to apply for corporate insolvency proceedings under the Applicable Law;

(h) for various other matters pertaining to the winding up of the Concessionaire; and

(i) any other matter which is required to be passed by a special resolution of the
shareholders of the Concessionaire.

EHS Standards and L&FS Standards

The Concessionaire shall be responsible for the environment, health and safety
aspects of the Project at all times during the Concession Period. The Concessionaire
shall at all times and throughout the Concession Period comply with Applicable Laws
pertaining to the relevant environmental, health and safety rules and regulations and
life and fire safety standards including policies and guidelines related thereto. The
Concessionaire shall obtain and maintain from time-to-time necessary clearances from
all Competent Authorities and for this purpose shall carry out, in accordance with
Applicable Laws, the necessary Preliminary Environmental Report, environmental
impact assessment studies and environmental management plans and submit
necessary reports as per Applicable Laws.

The Concessionaire shall prepare and comply with the performance standards,
including an environmental and sustainability plan stating how the Concessionaire
intends to manage and mitigate risks in relation to EHS. Such performance standards
shall take into consideration the principles set out in:

(a) National EHS regulations;

(b) National L&FS Standards;

(c) Standards prescribed in this Agreement;

(d) EHS Requirements set forth in Schedule 11; and

(e) Safeguard/Performance Standards/Code of Conduct of Investors/Lenders

The Concessionaire shall provide the core team for implementation of EHS obligations
including environmental specialist and OHS specialist who meet the minimum
qualification requirements specified in Schedule 11.

Concessionaire will be responsible and indemnify the Authority for any accident due to
negligence or otherwise in the performance of the Project;

The Concessionaire shall ensure that its Contractors comply with and conform in all
aspects of the EHS requirements in executing the Project. Any failure of the
Concessionaire or the Contractors to comply with the EHS requirements shall
constitute a Concessionaire Event of Default. The Concessionaire shall indemnify
Authority against all costs, expenses, penalties and liabilities incurred/ suffered by
Authority due to the Concessionaire's or any Contractor's failure to comply with the
EHS Requirements in the course of execution of the Project.

The Concessionaire shall meet the emission, effluent, discharge and disposal
standards in accordance with the Applicable Laws, Applicable Permits and this
Agreement.
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Obligations Related to Taxes

The Concessionaire shall pay, at all times during the subsistence of this Agreement,
all Taxes, levies, duties, cesses and all other statutory charges payable in respect of
the Project.

Obligations relating to information

Without prejudice to the provisions of Applicable Laws, Applicable Permits and this
Agreement, upon receiving a notice from the Authority for any information that it may
reasonably require or that it considers may be necessary to enable it to perform any of
its functions, the Concessionaire shall provide such information to the Authority
forthwith and in the manner and form required by the Authority.

After receiving a notice from the Authority for reasoned comments on the accuracy and
text of any information relating to the Concessionaire’s activities under or pursuant to
this Agreement which the Authority proposes to publish, the Concessionaire shall
provide such comments to the Authority in the manner and form required by the
Authority.

Obligations relating to other charges

The Concessionaire shall make timely payments for all utility services in respect of the
Project and Site, including water, sewage, electricity, telecommunication, internet and
other applicable charges.

Obligations relating to Change in Ownership

The Concessionaire shall not undertake or permit any Change in Ownership, except
as per provisions of Article 4.9 and 4.15.2.

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

(a) all acquisitions of Equity by an acquirer, either by himself or with any person acting
in concert, directly or indirectly, including by transfer of the direct or indirect legal
or beneficial ownership or control of any Equity, in aggregate of not less than 15%
(fifteen per cent) of the total Equity of the Concessionaire; or

(b) acquisition of any control directly or indirectly of the Board of Directors of the
Concessionaire by any person either by himself or together with any person or
persons acting in concert with him shall constitute a Change in Ownership requiring
prior approval of the Authority from national security and public interest
perspective, the decision of the Authority in this behalf being final, conclusive and
binding on the Concessionaire, and undertakes that it shall not give effect to any
such acquisition of Equity or control of the Board of Directors of the Concessionaire
without such prior approval of the Authority. For the avoidance of doubt, it is
expressly agreed that approval of the Authority hereunder shall be limited to
national security and public interest perspective, and the Authority shall endeavor
to convey its decision thereon expeditiously. It is also agreed that the Authority
shall not be liable in any manner on account of grant or otherwise of such approval
and that such approval or denial thereof shall not in any manner absolve the
Concessionaire from any liability or obligation under this Agreement.

For the purposes of this Article 4.15.2:
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(a) the expression “acquirer” means any person who, directly or indirectly,

acquires or agrees to acquire shares or voting rights in the target company, or
acquires or agrees to acquire control over the target company, either by himself
or with any person acting in concert with the acquirer; “control” means, with
respect to a person which is a company or corporation, the ownership, directly
or indirectly, of more than 50% (fifty per cent) of the voting shares of such
person, and with respect to a person which is not a company or corporation, the
power to direct the management and policies of such person, whether by
operation of law or by contract or otherwise; and “person acting in concert”
comprises persons who, for a common objective or purpose of substantial
acquisition of shares or voting rights or gaining control over the target company,
pursuant to an agreement or understanding (formal or informal),directly or
indirectly co-operate by acquiring or agreeing to acquire shares or voting rights
in the target company or control over the target company;

(b) the indirect transfer or control of legal or beneficial ownership of Equity shall

mean transfer of the direct or indirect beneficial ownership or control of any
company or companies whether in Mauritius or abroad which results in the
acquirer acquiring control over the shares or voting rights of shares of the
Concessionaire; and

power to appoint, whether by contract or by virtue of control or acquisition of
shares of any company holding directly or through one or more companies
(whether situated in Mauritius or abroad) the Equity of the Concessionaire, not
less than half of the directors on the Board of Directors of the Concessionaire
or of any company, directly or indirectly whether situates in Mauritius or abroad,
having ultimate control of not less than 15% (fifteen per cent) of the Equity of
the Concessionaire shall constitute acquisition of control, directly or indirectly,
of the Board of Directors of the Concessionaire.

Obligations relating to Construction Period

Commencement and Duration

The period for construction of the Project Facilities shall commence on and from the
Effective Date and shall continue until the Construction Completion Date (the
“Construction Period”).

Notwithstanding anything to the contrary in this Agreement, the Concessionaire shall,
prior to the Effective Date, be entitled to commence (a) soil or geophysical investigation
or testing at the Site; and (b) appointment of Contractors for the Construction Works
for the Project Facilities.

4.16.2 Designs and Drawings

(a) The Concessionaire shall prepare and submit the Design & Drawings in

accordance with the Specifications and Standards, EHS Requirements, Applicable
Laws and Applicable Permits to the Authority and Independent Engineer within 120
(one hundred twenty) days from Appointed Date for its review and approval. The
Design & Drawings should also specify the Proposed Technology(ies) for the
implementation of the Project.

(b) Authority may require the Concessionaire to amend or modify the draft Design &

Drawings if Authority or the Independent Engineer identifies any deficiencies,
inaccuracies or shortcomings in the draft Design and Drawings. For the avoidance
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of doubt, approval of Design & Drawings by the Authority/ the Independent
Engineer shall not relieve the Concessionaire of its obligations to prepare the
Design & Drawings in accordance with Specifications and Standards, EHS
Requirements, Applicable Laws and Applicable Permits.

Notwithstanding any approval of the Design & Drawings by Authority/ Independent
Engineer, the Concessionaire shall bear all risk, responsibility and liability for the
suitability, accuracy, adequacy and practicality of the Design & Drawings. Subject to
satisfaction of Conditions Precedent set out in Article 3, the Concessionaire shall not
be entitled to any extension of time incurred in the preparation of the Design &
Drawings and complying with the requirements of the Article 4.16.2.

Use of Proposed Technology

(i) The Concessionaire shall design and develop the Project on the basis of the
Proposed Technology, approved by Authority as part of the Design & Drawings.

(i) If the Selected Bidder is the owner of the Proposed Technology, then the
Concessionaire shall enter into a technology license agreement with the Selected
Bidder, under which the Selected Bidder will grant to the Concessionaire an
irrevocable, perpetual, assignable, non-exclusive and royalty-free license to use
the Proposed Technology to develop and operate the Facilities.

(ii) If the Selected Bidder does not own the Proposed Technology, then the
Concessionaire shall, at its own cost, enter into a technology license agreement
with the technology provider to use the Proposed Technology. At no point will the
Authority be obliged to make any payments to the Concessionaire towards the
licensing and use of the Proposed Technology.

(iv) Any modification required to make the Project operational in the absence of the
technology provider, as suggested and approved by the Authority, shall be
undertaken by the Selected Bidder/ Concessionaire at his own risk. Any failure to
meet the requirements as mentioned in this Article shall be considered as a
Concessionaire Event of Default.

(v) Upon the expiry or early termination of this Agreement, the Concessionaire shall
assign the license and related rights to use the Proposed Technology for the sole
purpose of operating and maintaining the Project at no additional cost to the
Authority.

(vi) The Concessionaire shall indemnify the Authority for any claims, losses, damages
and costs suffered a result of an infringement of any third party's Intellectual
Property Rights caused by setting up, operation and use of the Project Facilities.

Construction Plan

(1) Within 120 (one hundred twenty) days from the Appointed Date, the
Concessionaire shall prepare and submit to Authority a detailed plan for completing
the development of Project Facilities (the “Construction Plan”) for its review and
approval. The Construction Plan shall set out:

(a) The detailed plan for completing the Construction Works (the “Construction
Completion Schedule” as set out in Schedule 10 of the Project Facilities by the
Scheduled Construction Completion Date; specific activities and extent of
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construction work to be performed by the Concessionaire to achieve the
Scheduled COD;

(b) the order in which the Concessionaire proposes to execute the construction of
the Project Facilities.

(c) Manpower deployment plan, including the designation of key personnel for the
management and supervision of all Project-related activities. (This would
include the designation of suitably qualified personnel for areas such as
contract administration and supervision, construction management, safety,
environmental management, Plant and equipment maintenance, procurement,
materials management and quality control),

(d) A broad method statement for key items (including earth works, concrete
works, structural concrete work, and road works) setting out the methodology
of construction, materials and construction equipment mobilization/ utilization
plans;

(e) Details of the quality assurance and quality control procedures; and

(f) Format of the Monthly Project Progress Report giving details of the physical
progress in implementation of the Project (Monthly Project Progress Report).

(2) The Concessionaire shall develop and construct the Project Facilities strictly in
accordance with the approved Construction Plan. The Concessionaire shall not
deviate from or make any subsequent modification or amendment to the approved
Construction Plan without the prior written approval of Authority. The
Concessionaire shall not commence construction of any part of the Project
Facilities prior to approval of the Construction Plan in accordance with this Article
4.16.4.

(3) Notwithstanding any approval of the Construction Plan by Authority, the
Concessionaire shall, be solely liable for completing the construction of the Project
Facilities by the Scheduled Construction Completion Date.

Concessionaire's Construction Obligations

The Concessionaire shall design, finance, construct and complete the Project Facilities
and achieve the COD by the date scheduled for commencement of commercial
operations (the “Scheduled COD”) in accordance with Applicable Laws, Applicable
Permits, Good Industry Practice, the Specifications and Standards, the EHS
requirements, the Design & Drawings, the Construction Plan and other provisions of
this Agreement.

The Concessionaire shall obtain, install and maintain at its cost, all utilities necessary
for undertaking the construction of the Project Facilities, including all temporary power
and water connections, lighting facilities, telephone connections, internet connections,
etc., at the Site at its own cost.

During the Construction Period, the Concessionaire shall:
(a) Ensure the Project Facilities are fabricated, erected, installed and completed in

accordance with the final Design & Drawings, Specifications and Standards, free
from all defects in design, materials, and workmanship. The Project Facilities are
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safe, reliable and fit for purpose, and are capable of operating up to their respective
design capacity;

maintain and comply with the conditions of all Applicable Permits in undertaking
the construction of the Project Facilities;

provide all necessary assistance to the Independent Engineer and the Authority in
undertaking inspection of the Project Facilities, and in performing its other
obligations and duties under this Agreement;

reasonably consider and act upon the comments/ suggestions made by the
Independent Engineer and Authority during any meetings with the Concessionaire;

promptly rectify and remedy any defects and/or deficiencies in the Project
Facilities, including any defects and/or deficiencies identified by the Independent
Engineer or Authority in the Inspection Report at its own cost and furnish a report
within the stipulated time period in respect thereof to the Independent Engineer;

take all necessary measures to maintain the safety and security of personnel,
material and property at the Site and the Adjoining Properties, in accordance with
the Applicable Laws;

ensure that all excavated materials, earthworks, waste materials and hazardous
substances are stored and/or disposed in accordance with the Applicable Laws
and Applicable Permits;

arrange for all equipment, machinery, tools and other resources required to
undertake the Project and be solely responsible for such equipment, machinery,
tools and resources;

take all reasonable measures to ensure that the transportation of any of the
Concessionaire's or the 'Contractors' personnel or equipment, to or from the Site
does not interfere with local traffic in the vicinity of the Site;

obtain and maintain adequate insurances as per this Agreement;

prepare and keep “up-to-date”, "as-built" records of the execution of the
construction work for the Project Facilities, showing the exact as-built locations,
sizes and details of the works executed. The "as-built" records shall be kept on the
Site and be made available to the Independent Engineer and Authority for review
and verification. The Concessionaire shall provide 4 (four) hard copies and 1 (one)
soft copy, of the complete set of "as-built" drawings for the Project Facilities to
Authority as a condition precedent to the issuance of the Construction Completion
Certificate.

submit monthly reports to the Independent Engineer (with a copy to Authority), no
later than 10 (ten) days after the end of each month, which should set out the
following:

(i) extent of progress of construction activities performed by the Concessionaire
for the Project Facilities;

(i) comparison of actual progress against the planned progress of Construction
Works, reasons for delay, if any and steps taken by the Concessionaire to
mitigate the delay;
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(iii) details of any accident or hazardous incident at the Site and the steps taken by
the Concessionaire to mitigate the consequences of such accident or
hazardous incident; and

(iv) status of rectification of defects and/or deficiencies discovered by the
Independent Engineer or Authority;

(m)Pay Liquidated Damages if failed to complete the construction of the Project
Facilities by the Scheduled Construction Completion Date in accordance with the
Schedule 3. The payment or deduction of Liquidated Damages for delay shall not
relieve the Concessionaire from its obligations to complete the construction of the
Project Facilities, or from any of its other duties, obligations or responsibilities under
the Agreement. The Concessionaire shall use and continue to use its best
endeavors to avoid or reduce further delay in completing the Project Facilities.

(n) If the Concessionaire fails to complete the construction of the Project Facilities
within 6 (six) months from the Scheduled Construction Completion Date, other than
on account of Force Majeure, then such failure shall be deemed to be a
Concessionaire Event of Default.

Obligations related to Testing and Commissioning of Project Facilities

Concessionaire shall be responsible for carrying out all necessary test(s) with advance
intimation to the Independent Engineer to determine that Construction Work are being
undertaken in accordance with the requirements and get the approvals as per
Applicable Law and in conformity with Good Industry Practices, prior to achieving COD.

Upon completion of construction of Project Facilities, the Concessionaire shall invite
the Independent Engineer and Authority to undertake a final inspection of the
completed Project Facilities. The Concessionaire shall carry out the tests in
accordance with the instructions and under the supervision of Independent Engineer
and Authority and in accordance with Schedule 12, to demonstrate that the Project
Facilities complies with the Specifications, the Design & Drawings, Applicable Laws
and Applicable Permits.

The Concessionaire shall rectify and remedy any defects or deficiencies in the Project
Facilities at its own cost, identified by Authority or revealed through the tests and the
Project Facilities shall be tested again upon rectification of such defects or deficiencies.
This process shall be repeated until such time that Authority is satisfied that the Project
Facilities has been completed in accordance with this Agreement and is safe and fit
for purpose. The Concessionaire shall not be entitled to any extension of time for
remedying such defects or deficiencies or for retesting the Project Facilities.

If Authority is satisfied with the results of the tests and inspection of the Project
Facilities, Authority shall issue the Construction Completion Certificate within 7 (seven)
days from the date of inspection and testing of the completed Project Facilities subject
to following conditions having fulfilled by the Concessionaire.

(i) the submission of 4 (four) hard copies and 1 (one) soft copy of complete sets
of the “as-built* drawings of the Project Facilities;

(i) the Concessionaire having obtained all Applicable Permits necessary for
commencement of the O&M services for the operation of the Project Facilities;
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(iii) the Concessionaire having obtained adequate insurance for the O&M Period in
accordance with Article 18;

(iv) the Concessionaire having engaged sufficient number of adequately skilled
O&M personnel to perform the services during the O&M Period; and

(v) the O&M Manual having been approved by Authority; and

(vi) the Concessionaire having cleared the Site and removed all debris, hazardous
materials, surplus construction materials, equipment, temporary works, work
sheds, labor camps and all other temporary installations on the Site.

Obligations related to Trial Operations

The Concessionaire shall commence the Trial Operations of the Project Facilities in
accordance with the trial operation procedures to determine whether the Project
Facilities meets the Specifications and Standards on a continuous basis and is fit and
ready to be placed into commercial operations in accordance with this Agreement.

It is clarified that no Liquidated Damages are payable by the Concessionaire during
the Trial Operations period for a failure to achieve the performance standards.
However, for the Trial Operations to be successfully concluded, the Concessionaire
must demonstrate that the Project Facilities consistently and continuously meets the
Specifications and Standards during the last 20 (twenty) days of the 3 (three) months
Trial Operations period, as may be extended, if the Project Facilities fails to achieve
the performance standards on a continuous basis as specified above. The Trial
Operations shall continue until the Concessionaire can demonstrate that the Project
Facilities consistently achieves the Standards for 20 (twenty) consecutive days.

Authority shall have the right to undertake final inspection of the Project Facilities upon
receiving notice from the Concessionaire of Project Facilities able to consistently
achieve the Standards for 20 (twenty) consecutive days (as supported by Daily
Reports).

If, upon final inspection, Authority is satisfied that the Project Facilities meets the
Specifications and Standards, and are capable of safe and reliable operations, then,
Authority shall issue the Trial Operations Completion Certificate for the Project
Facilities to the Concessionaire within 7 (seven) days of Authority undertaking a final
inspection of the Project Facilities.

If the Trial Operations are not successfully completed and/or the Concessionaire fails
to issue a notice to Authority under this Article 4.19 on or prior to six months from the
Scheduled COD for any Project Facilities, then such failure shall be treated as a
Concessionaire Event of Default and the consequences set out at Article 15 shall
follow.

The Concessionaire will not be entitled to any Tipping Fee or any other payment for
conducting the Trial Operations, which shall be carried out solely at the cost and risk
of the Concessionaire.
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Commercial Operations Date

Within 7 (seven) Business Days from the date of issuance of the Trial Operations
Completion Certificates for the Project Facilities, Authority shall issue the COD
Certificate, subject to the following conditions having been fulfiled by the
Concessionaire:

(a) the Concessionaire having received the Construction Completion Certificate and
Trial Operations Completion Certificate;

(b) the Concessionaire having submitted to Authority the Scheduled Maintenance
Program for the first-year post-COD; and

(c) the O&M Manual having been approved by Authority;

(d) the Concessionaire having submitted the Operations Performance Security to
Authority.

The date on which the COD Certificate is issued or deemed to have been issued to
the Concessionaire shall be the Commercial Operations Date of the Project Facilities.

Concessionaire’s Obligations related to Operations Period

The period for the operation and maintenance of the Project Facilities shall commence
on and from COD and shall continue until the Transfer Date (the “Operations Period”).

O&M Manual and Scheduled Maintenance Program

(a) The Concessionaire shall prepare and submit to Authority at least 30 (thirty) days
prior to the Scheduled Construction Completion Date a detailed consolidated O&M
Manual for the Project Facilities based on the Proposed Technology and in
accordance with the Specifications and Standards, Design & Drawings, EHS
Requirements, Applicable Laws and Applicable Permits for its review and approval.
The O&M Manual shall specify the operation procedures and maintenance
procedures (separately for each component of the Project Facilities)

(b) The Concessionaire shall undertake the O&M of the Project Facilities in
accordance with the approved O&M Manual.

(c) Notwithstanding any approval of the O&M Manual by Authority, the Concessionaire
shall bear all risk, responsibility and liability for the suitability, accuracy, adequacy
and practicality of the O&M Manual.

(d) For the first year of the O&M Period, the Concessionaire shall submit its scheduled
maintenance program for the Project Facilities, specifying the Scheduled
Maintenance periods for the Project Facilities and the impact of such Scheduled
Maintenance periods on the availability of each of the Project Facility (the
“Scheduled Maintenance Program”) to the Authority at least 1 (one) month before
the Scheduled COD and for every subsequent year of the O&M Period, the
Concessionaire shall submit the Scheduled Maintenance Program, at least 1 (one)
month prior to the beginning of the relevant year. The Scheduled Maintenance
Program for the first year will cover the period from the COD until the end of the
calendar year in which the COD occurs. It is clarified that the Concessionaire shall
submit a consolidated Scheduled Maintenance Program for the Project Facilities.
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The Concessionaire shall operate and maintain the Project Facilities in a manner that:

(a) is in compliance with the Specifications and Standards, Design & Drawings,
Applicable Laws, Applicable Permits, Good Industry Practice, O&M Manual,
and Scheduled Maintenance Program;

(b) is in good working condition and achieve the performance standards and KPlIs;

(c) ensures that each of the Project Facilities is capable of operating up to its
design capacity on a daily basis;

(d) is safe and reliable, subject to normal wear and tear of the Project Facilities;

(e) is in compliance with the technology license agreement(s) executed by the
Concessionaire for the technology, processes, know-how and systems used or
incorporated into the Project Facilities;

(f) maintains the safety and security of personnel, material and property at the
Site, in accordance with the approved Applicable Laws and Applicable Permits;

(g) ensures that all waste materials and hazardous substances are stored and/or
disposed in accordance with the Applicable Laws and Applicable Permits; and

(h) rectify, cure, remedy all defects, deficiencies, defaults, damage, etc., all of the
Project Facilities at its own cost and risk.

The Concessionaire shall provide all necessary assistance to the Independent
Expert and the Authority in undertaking inspection and monitoring of the O&M of
the Project Facilities.

The Concessionaire shall reasonably consider and act upon the
comments/suggestions made by the Independent Expert and Authority during any
meetings.

The Concessionaire shall provide Authority and the Independent Expert with
reasonable access to the Site during office hours to monitor and inspect the Project
Facilities.

The Concessionaire shall process the Incoming Segregated Waste in accordance
with the O&M Requirements subject to meeting the requirement of Residual Waste
not more than 20% of incoming Segregated MSW on monthly basis.

The Concessionaire will transport the Residual Waste to the Sanitary Landfill
Facility or nearest Transfer Station at its own risk, cost, expense for disposal.
Excluded Waste, if any, shall be removed from normal waste by the
Concessionaire to be discarded by the Authority at its own cost.

The Concessionaire shall meet the product Quality Standard of compost and RDF
as prescribed in the Applicable Laws, Applicable Permits and this Agreement

The Concessionaire has right to sell or dispose off the recyclables, compost, RDF
and/ or other material recovered after Processing of the MSW.
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Casualty, the Concessionaire shall, with reasonable diligence, proceed to process
the claim with insurance providers and at its own cost, repair, replace, and restore
the damaged portion of the Project Facilities to the same condition that it was in
before the occurrence of such Minor Casualty. To the extent available, insurance
proceeds shall be applied to such repair, replacement or restoration. If at any time
during the O&M Period, a Project Facilities is damaged by a Total Casualty, then
this Agreement shall be terminable at the option of the Concessionaire. If the
Concessionaire elects to terminate the Agreement, then the consequences set out
in Article 15 will follow. If, however, the Concessionaire elects not to terminate the
Agreement, then the Concessionaire at its own expense shall repair, replace and
restore the damaged Project Facilities to the same condition that it was in before
the occurrence of such Total Casualty. To the extent available, insurance proceeds
shall be applied to such repair, replacement or restoration.

The Concessionaire shall, with due diligence, carry out or cause to be carried out
all the tests in accordance with the instructions of the Authority /Independent
Experts and furnish the results thereof to the Authority. For the avoidance of doubt,
the costs to be incurred on any such test undertaken shall be borne solely by the
Concessionaire. In the event that results of any tests conducted under this Article
establish any defects or deficiencies in the works, the Concessionaire shall carry
out remedial measures and furnish a report to the Independent Expert/Authority in
this behalf. For the avoidance of doubt, it is agreed that tests pursuant to this Article
shall be undertaken in addition to and independent of the tests that shall be carried
out by the Concessionaire for its own quality assurance in accordance with Good
Industry Practice. It is also agreed that a copy of the results of such tests shall be
sent by the Concessionaire to the Authority forthwith.

Obligations Related to Monitoring and Reporting

At the Project Facilities/Site, the Concessionaire shall at its own cost and expense
install and maintain an appropriate monitoring system, in accordance with the
Specifications and Standards, and Applicable Laws to monitor the volume,
specifications and characteristics of the incoming Segregated MSW and ensure that
the Project Facilities are capable of operating up to its design capacity on a daily basis.
The monitoring system should be capable of storing and analyzing the quantum and
characteristics of the Incoming Segregated MSW at the Processing Facility and of the
quantum and quality of Residual Waste discharged from the Site.

The Concessionaire shall record and transmit the data collected from the monitoring
systems and the reading of the grade, volume and characteristics of the Incoming
Segregated Waste and the processed disposables. The Concessionaire shall furnish
a summary report for the Project Facilities to Authority on a daily/ weekly basis, which
shall indicate: (A) the quantum of the Solid Waste received at the Project Facility and
the quantum of the processed disposables including compost, RDF and recyclable
materials from the Project Facility of the relevant day; and (B) the periods during which
the quantum of Incoming Segregated Waste received at the Project Facility exceeded
its design capacity.

The Concessionaire may also be required to upload the periodic reports for monitoring
on the Authority website, if required. The Processing Input/Output Weighbridge shall
be appropriately connected to the Authority to transmit data and video images to
enable real-time monitoring by the Authority. The Authority reserves the right to depute
its own employees/ nominees/ Independent Experts to manage or monitor the
weighbridge operations on a continuous basis.
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4.22.4

4.23
4.23.1

4.23.2

4.23.3

The Concessionaire shall deliver to Authority, the following during the O&M Period
within the specified timelines:

(i) reports relating to any activity, problem, incident or circumstance that threatens or
may threaten public health and safety, the environment or the safety and security
of the Project Facilities, and any action taken to mitigate the effect of such incident
or problem, as soon as reasonably practicable but no later than 12 (twelve) hours
after the occurrence of such event or circumstance;

(i) reports on any critical breakdowns or failures in the Project Facilities, within 12
(twelve) hours of such occurrence;

(iii) Daily Reports with the data collected from the monitoring system, the online
monitoring system and the tests conducted by the Concessionaire on the
characteristics and volume of waste treated at the Project Facilities, processed
disposables discharged from the Project Facilities, at the end of each day;

(iv) monthly progress reports relating to the performance of O&M services (including
on compliance with the performance standards and KPls, details of disposal or
sale, as the case may be, of the processed disposables, and details of any
Emergency during the relevant month), on or before the 7" (seventh) day of the
following month;

(v) copies of any reports, notices or responses submitted for
compliance/noncompliance with Applicable Laws or Applicable Permits, within 2
(two) days of making such submissions to the relevant Government Agencies; and

(vi) reports on any material litigation, including any winding-up proceedings or notice
to commence winding-up proceedings or material disputes to which the
Concessionaire is a party, appointment of a receiver or administrator in relation to
the business or assets of the Concessionaire and any adverse orders or judgments
passed by any Government Agencies that affects or is likely to affect the
performance of the O&M services, as soon as reasonably possible after the
occurrence of any such event.

Accounts and Audits

The Concessionaire shall maintain books of accounts recording all payments received
from Authority and other revenues derived/collected by it from the Project Facilities or
resulting from its use, separately for each of the processing unit and of O&M expenses
and other costs paid out of the Escrow Account

Concessionaire shall provide to the Authority copies of the said accounts duly audited
and certified by the Concessionaire’s Statutory Auditors within 90 (ninety) days of the
close of each Financial Year, during the subsistence of this Agreement. The
Concessionaire shall also furnish, within one week of its publication, certified copies of
the audited accounts and annual report published by the Company under the
Applicable Laws.

The Concessionaire shall appoint and have during the subsistence of this Agreement
as its Statutory Auditors (the “Statutory Auditors”) a firm of Chartered Accountants duly
licensed to practice in Mauritius.
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Obligations of the Authority

5 Obligations of the Authority

5.1 General Obligations of the Authority

5.1.1 The Authority shall, at its own cost and expense, undertake, comply with and perform
all its obligations set out in this Agreement.

5.1.2 Subject to and in accordance with the provisions of this Agreement and Applicable
Laws, the Authority agrees to provide support to the Concessionaire and undertakes
to observe, comply with and perform the following:

(a) grant in a timely manner all such approvals, permissions and authorizations which
Concessionaire may require or is obliged to seek from the Authority under this
Agreement, in connection with implementation of the Project and the performance
of its obligations, subject to the Concessionaire meeting all eligible conditions,
making all proper applications and fulfilling all requirements for grant of such
permission/ approval.

(b) upon written request from the Concessionaire, and subject to the Concessionaire
complying with Applicable Laws, provide reasonable support and assistance to the
Concessionaire in procuring Applicable Permits required from any Competent
Authority for implementation and operation of the Project, subject to the
Concessionaire submitting its applications complete in all respect in a timely
manner. The Authority agrees and undertakes that it shall not unreasonably delay
or withhold provision of any such reasonable support or assistance to the
Concessionaire;

(c) upon written request from the Concessionaire, provide reasonable assistance to
the Concessionaire in obtaining access to all necessary infrastructure facilities and
utilities, including water and electricity at rates and on terms no less favorable to
the Concessionaire than those generally available to commercial customers
receiving substantially equivalent services;

(d) not do or omit to do any act, deed or thing which may in any manner violate the
provisions of this Agreement;

(e) support, cooperate with and facilitate the Concessionaire in the implementation
and operation of the Project in accordance with the provisions of this Agreement;

(f) upon written request from the Concessionaire, execute the Substitution Agreement
and Escrow Agreement;

(g) engage Independent Engineer/ Independent Expert who shall monitor, supervise,
and review Concessionaire’s progress and activities. The cost of Independent
Engineer will be shared between Authority and Concessionaire, while cost of
Independent Expert shall be borne by the Authority.

(h) make timely payments, if applicable, as prescribed in Article 10;
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5.2

5.3

5.4

(i) maintain the minimum balance in Tipping Fund, if applicable, as prescribed in
Article 10 and Schedule 19;

(j) observe and comply with all obligations set forth in this Agreement, and any other
Agreement to be executed with the Concessionaire;

(k) provide feedback and/ or approve the O&M Manual within 2 weeks of its
submission by the Concessionaire

() monitor the environmental and operational performance of the Project including
contract performance of the Concessionaire

(m)inspect or cause to be inspected the execution of the Project.

(n) issue Construction Completion Certificate, Trial Operations Completion Certificate
and COD Completion Certificate to the Concessionaire, subject to the
Concessionaire meeting the requirements for such certificates

Specific Obligations

The Authority shall, at its own cost and expense, undertake, comply with and perform
all its obligations set out below:

(a) Authority will notify, or cause to notify, the project site as MSW Processing Site
before COD;

(b) If required, Authority will coordinate with GoM to include RDF in the bio-mass
framework that would enable its use by power plants and industrial units before
COD.

Obligations related to Refinancing

Without prejudice to any rights or remedies of the Authority under this Agreement or
otherwise, upon request made by the Concessionaire to this effect, the Authority shall,
in conformity with any regulations or guidelines that may be notified by GoM, permit
and enable the Concessionaire to secure refinancing on such terms as may be agreed
upon between the Concessionaire and the entity providing such refinancing; provided,
however, that the refinancing hereunder shall always be subject to the prior consent
of the Authority, which consent shall not be unreasonably withheld. The Authority shall
endeavor to convey its decision on such request of the Concessionaire within 30 (thirty)
days of receipt of the proposal by the Authority. For the avoidance of doubt, the tenure
of debt refinanced hereunder may be determined mutually between the Senior Lenders
and the Concessionaire, but the repayment thereof shall be completed no later than 1
(one) year prior to expiry of the Concession Period.

Rights and Obligations of the Authority During Construction Period

During the Construction Period, Authority shall:

(a) make reasonable endeavors to assist the Concessionaire in obtaining the
Applicable Permits from the relevant Government Agencies, provided that the
Concessionaire has complied with all the requirements as per Applicable Laws for
applying for such Applicable Permits;
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5.5

5.5.1

(b) appoint a Person with sufficient skill and expertise to act as Authority's
Representative within 30 (thirty) days of the Effective Date. Authority's
Representative shall liaise with the Concessionaire's Representative and the
Independent Engineer during the Construction Period and the O&M Period. At any
time during the Concession Period, Authority may replace Authority's
Representative with prior written notice to the Concessionaire;

(c) cause the Independent Engineer to carry out timely inspection of the Project
Facilities, and perform its other obligations and duties under this Agreement; and

(d) ensure that adequate quantity of Segregated MSW is delivered to the Project
Facilities during the Trial Operations. If in the opinion of Authority, the quantity of
Segregated MSW is not adequate to undertake Trial Operations, then Authority
shall extend the time period for the Trial Operations. In such case, the Scheduled
COD will also be extended on a day-for-day basis.

Rights and Obligations of the Authority During O&M Period

Authority shall:
(a) The Authority shall, at its own cost and expense, plan and implement the waste
segregation policy and strategy in the Region;

(b) supply at its own risk and expense the Minimum Assured Waste Quantity (MAWQ)
of Segregated MSW as set out in Schedule 18 at the Project Facility. If Authority
fails to supply MAWQ, it will compensate with Concessionaire for the shortfall
quantity at the applicable Tipping Fee rate;

(c) ensure that Excluded Waste does not find its way into the Incoming Segregated
Waste and the percentage of Excluded Waste, if any, in the Incoming Segregated
Waste supplied at the Project Site will not exceed 10% on monthly basis;

(d) put in place the mechanism to prevent the leakage of recyclable waste enrooted to
the Site;

(e) dispose the Residual Waste delivered by the Concessionaire at the Sanitary
Landfill Facility or nearest Transfer Station at its own cost and expense in Sanitary
Landfill Facility in safe and sustainable manner;

(f) pickup, transport and dispose off at its own risk, expense and costs the Excluded
Waste removed from the Incoming Segregated MSW by the Concessionaire;

(g) monitor and review the O&M and performance of the Project Facilities. This
includes the right to access the Project Facilities, and review the records and
reports that the Concessionaire is required to maintain, during normal working
hours;

(h) The Authority reserves the right to depute its own employees/ nominees/
Independent Experts to manage or monitor the weighbridge operations on a
continuous basis;

(i) review the Scheduled Maintenance Program and all other plans and Documents
submitted by the Concessionaire in an expeditious manner, in accordance with this
Agreement; and
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5.5.2

5.5.3

5.54

5.6

5.6.1

5.6.2

5.7

(j) ensure that the Tipping Fund, if applicable, is maintained with the minimum balance
as per provisions of Article 11.3.

Authority reserves the right to require the Independent Expert to verify the capacity
utilization at any Project Facility, at any time during the O&M Period.

Authority have right to advise the Concessionaire on rescheduling of Scheduled
Maintenance Program to minimize the impact of unavailability of the Project Facilities
provided Authority shall not require that a single Scheduled Maintenance period be
split into two or more period and Authority has given the Concessionaire at least 30
days prior written request notice for rescheduling.

Authority shall have the right to audit and verify the expense, costs, revenues, and
other financial accounts undertaken or certified by the Statutory Auditors of the
Concessionaire pursuant to this Agreement.

Right to Take Remedial Measures

If after the COD, the Concessionaire ceases to operate for a period of 48 (forty-eight)
consecutive hours other than due to a Scheduled Maintenance, which is not
attributable to a Force Majeure Event, without the prior written consent of Authority,
then Authority shall be entitled to step-in and undertake O&M of such Project Facilities
until the Concessionaire demonstrates to the satisfaction of Authority that it can and
will resume normal operation and maintenance of the Project Facilities. The exercise
of Authority’s rights under this Article 5.6 shall be at the cost, risk and expense of the
Concessionaire. The Concessionaire shall not be entitled to receive any Tipping Fee
for the duration that Authority steps-in to operate and maintain the Project Facilities.

In the event the Concessionaire does not maintain and/or repair the Project Facilities/
Project Assets or any part thereof in conformity with the O&M Requirements, O&M
Manual or Standards and KPI or other requirements as set forth in this Agreement
including Schedules, and fails to commence remedial works within 15 (fifteen) days of
receipt of O&M Period Inspection Report or notice in this behalf from the Authority, the
Authority shall, without prejudice to its right under this Agreement including termination
thereof, be entitled to undertake such remedial measures at the risk and cost of the
Concessionaire. In addition to recovery of the aforesaid cost, an additional sum equal
to 10% (ten percent) of such cost shall be paid by the Concessionaire to the Authority
as Liquidated Damages.

Right to recover Liquidated Damages

The Authority shall have the right, and the Concessionaire hereby expressly grants to

the Authority the right, to recover the costs and Liquidated Damages specified in this
Agreement directly from the Escrow Bank, and for that purpose, the Concessionaire
hereby agrees to give irrevocable instructions to the Escrow Bank to make payment
from the Escrow Account in accordance with the instructions of the Authority. Any
demand from the Authority stating that a specified amount is payable shall be final,
binding and conclusive on the Concessionaire and Escrow Bank and Escrow Bank shall
pay and Concessionaire shall cause the Escrow Bank to pay such amount without any
demur, delay, cavil or protest on receiving a demand for such costs and Liquidated
Damages.
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5.8 Right to renegotiate

If subsequently, after COD, the Concessionaire changes the Installed Capacities by
changing the product mix or quantities (viz. starts producing RDF), the Authority shall
have a right to enter into discussions with the Concessionaire to re-negotiate the
Tipping Fee so that there are no windfall gains accruing to the Concessionaire. It is
clarified that consequences of such negotiations shall not be for any adverse financial
impact accruing to the Authority.
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6 Performance Securities

Performance Security for Construction Works

The Concessionaire shall, for due and punctual performance of its obligations during
the Construction Period hereunder relating to the Project, deliver to the Authority, one
bank guarantee from a bank in the form as set out in Schedule 5, for a sum of MUR []
(Mauritian Rupees[*]) corresponding to [10% (ten per cent) of the estimated Total
Project Cost]. The Construction Performance Security in the form of performance
bank guarantees has to be furnished by the Concessionaire within 30 days of issuance
of Letter of Award and before signing the Concession Agreement and the Construction
Performance Security shall remain valid for a period of 120 days over and above the
date of COD. Until such time the Construction Performance Security is provided and
comes into effect, the Bid Security shall remain in force and effect, and upon such
provision of the Construction Performance Security pursuant hereto, the Authority shall
release the Bid Security to the Concessionaire.

Notwithstanding anything to the contrary contained in this Agreement, in the event
Construction Performance Security is not provided by the Concessionaire on or before
the execution of this Agreement, the Authority may encash the Bid Security and
appropriate the proceeds thereof as Liquidated Damages, and thereupon all rights,
privileges, claims and entitlements of the Selected Bidder or the Concessionaire under
or arising out of this Agreement shall be deemed to have been waived by, and to have
ceased, and this Agreementshall be deemed to have been terminated by mutual
agreement of the Parties.

The renewal of the Construction Performance Security, as and when required, is to be
done by the Concessionaire at least one month before the date of expiry of the
subsisting Construction Performance Security, failing which, it shall constitute
Concessionaire Event of Default, and the Authority shall be entitled to invoke the
Construction Performance Security. Provided that if the Agreement is terminated due
to any event other than a Concessionaire Event of Default, the Construction
Performance Security, if subsisting as on the Transfer Date shall, subject to rights of
the Authority to receive outstanding amounts, if any, due from Concessionaire under
this Agreement, be duly discharged and released to Concessionaire within 30 days
from the Transfer Date.

Upon encashment and appropriation from the Construction Performance Security, the
Concessionaire shall, replenish, the Construction Performance Security by the
encashed amount to ensure that the Construction Performance Security is valid and
subsisting, throughout the Construction Period, for the entire amount as per the
provisions mentioned above, failing which shall constitute Concessionaire Event of
Default and the Authority shall be entitled to terminate this Agreement in accordance
with Article 15.

Notwithstanding anything mentioned in the Article 6.1.1, the Construction Performance
Security will be released by the Authority upon receipt of the Operation Performance
Security as mentioned in Article 6.2.
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6.2

6.2.1

6.2.2

6.2.3

6.2.1

Performance Security for Operation and Maintenance Period

On achieving COD, the Concessionaire, to cover its liability arising from the breach of
performance standards leading to payment of Liquidated Damages as mentioned in
this Agreement or any breach of this Agreement or for the liability of defects and
deficiencies arising after Termination, shall provide to the Authority Operation
Performance Security (OPS) for a cumulative sum of MUR [¢] (Mauritian Rupees [*])
which shall be fifty percent (50%) of the amount of Construction Performance
Security, in the form set forth in Schedule 5 to be modified, mutatis mutandis, for this
purpose. The Operation Performance Security in the form of performance bank
guarantee shall be furnished by the Concessionaire to the Authority within 45 days
of achieving COD failing which shall constitute Concessionaire Event of Default and
the Authority shall be entitled to encash the Construction Performance Security. The
Operation Performance Security shall be escalated, every two years from the date
of its issuance, by 5% (five percent) of the amount of subsisting Operation
Performance Security during that time. The Concessionaire shall keep the Operation
Performance Security valid until 120 days after the expiry of the Concession Period.

The renewal of the Operation Performance Security, as and when required, is to be
done by the Concessionaire at least one month before the date of expiry of the existing
Operation Performance Security, failing which, the Authority shall be entitled to invoke
the Operation Performance Security. Provided that if the Agreement is terminated due
to any event other than a Concessionaire Event of Default, the Operation Performance
Security, if subsisting as on the Transfer Date shall, subject to rights of the Authority
to receive outstanding amounts, if any, due from Concessionaire under this
Agreement, be duly discharged and released to Concessionaire within 90 days from
the Transfer Date.

Upon the breach of performance standards that leads to payment of Liquidated
Damages or any breach of this Agreement or upon the liability of defects and
deficiencies arising after the Termination, the Authority shall, without prejudice to its
other rights and remedies hereunder or in law, be entitled to encash and appropriate
the relevant amounts from the Operation Performance Security for meeting the
Liquidated Damages levied or for undertaking the repairs or rectification at the
Concessionaire’s risk and cost in accordance with the provisions of Article 15.

Upon encashment and appropriation from the Operations Performance Security, the
Concessionaire shall, replenish, the Construction Performance Security by the
encashed amount to ensure that the Operations Performance Security is valid and
subsisting, throughout the Operations Period, for the entire amount as per the
provisions mentioned above, failing which shall constitute Concessionaire Event of
Default and the Authority shall be entitled to terminate this Agreement in accordance
with Article 15.
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The Site

7 The Site

71

7.1.1

7.2

The Site

The Concessionaire shall procure the Site for the Project Facilities within the Region
with all necessary rights, access, free of all Encumbrances in accordance with this
Agreement, Applicable Laws and Applicable Permits (the “Site”).

The Site shall meet the environmental siting requirements set forth in the Schedule 6.

The Site shall be vested with the Concessionaire in terms of either (a) ownership of the
title deed of the Site along with necessary easement rights to access the site for the
purpose of the Project; OR (b) long- term lease of at least 60 years along with
necessary easement rights to access the site for the purpose of the Project.

The ownership or usage rights over the Site during the Concession Period, shall at all
times remain with the Concessionaire.

. Concessionaire shall submit a copy of title deed or the Lease Agreement to the

Authority for the Site.

The Concessionaire shall not without the prior written consent or approval of Authority
use the Site for any purpose other than to undertake the Project and purposes incidental
thereto, as permitted under this Agreement or as may be otherwise approved by
Authority.

Environmental Siting and Suitability of Site
The Concessionaire shall inspect, examine and assess the Site and its surroundings in
all the relevant matters including

(a) the nature of the Site, including the subsurface, hydrological, climatic and general
physical conditions of the Site;

(b) the suitability of the Site for undertaking the construction and operation of the
Project;

(c) the availability, adequacy and condition of the utilities for the Site;

(d) Applicable Laws and Applicable Permits required to be obtained and maintained to
undertake the Project;

(e) the risk of injury or damage to Adjoining Property and to the occupiers of such
property or any other risk;

(f) the suitability and adequacy of Access Road to the Site and other utilities and
facilities;

(g) all other matters that may affect the performance of its obligations under this
Agreement.
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7.3

7.4

7.4.1

7.4.2

7.4.3

7.44

Land Lease Agreement
Concessionaire has a choice to obtain the Site on lease on conditions set forth herein

(i) The Land Lease Agreement shall be for minimum tenure of 60 year from Appointed
Date.

(i) The Land Lease Agreement for the Site shall include all necessary right of way,
easement rights for access to Site

(iii) The Land Lease Agreement shall include the exclusive right to use Site to construct
and implement the Project Facilities

(iv) The Land Lease Agreement shall not contain any terms or provisions that are
derogatory to the Concession Agreement and sustainability of the Project.

(v) The Land Lease Agreement shall not contain any terms and conditions that impose
unexpected financial burden during the lease tenure that is not in line with the Good
Industry Practices for leases of such type

(vi) Concessionaire will enter into lease agreement for the Site only after the approval
of draft lease agreement by the Authority

(vii)Any charges payable for obtaining the Right of Way will be paid directly by the
Concessionaire.

Site Related Covenants

Subject to any substitution rights exercised by the Lenders, the lease of the Site shall
get transferred to the Authority upon termination of this Agreement or expiry of the
Concession Period.

The Concessionaire hereby irrevocably appoints the Authority (or its nominee) to be its
true and lawful attorney, to execute and sign in the name of the Concessionaire a
transfer or surrender of the rights granted hereunder at any time after the Concession
Period has expired or has been Terminated in terms hereof, whichever is earlier, a
sufficient proof of which shall be the declaration of any duly authorized officer of the
Authority, and the Concessionaire consents to it being registered for this purpose.

Concessionaire shall not assign, transfer, or otherwise dispose its rights, title, and
interest in the Site or create any Encumbrance over any part of the Site, which may
adversely impact the exercise of the Authority’s rights and duties under this
Agreement;

In the event, the Project Site is owned by the Concessionaire, the Authority shall pay
the fair valuation of Project Site as determined by the Valuation Department of GoM
on the Transfer Date, to the extent the same has already not been factored in the Total
Project Cost.

Solid Waste Management Division Page 57



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

Article 8
Financial Close and Substitution Agreement

8 Financial Close and Substitution Agreement

8.1

8.1.1

8.1.2

8.1.5

8.1.7

General Obligations

The Concessionaire expressly agrees and undertakes that it shall itself be responsible
to arrange for financing and/ or meeting all financing requirements for the Project at its
cost and shall enter into Financing Agreements with the Lenders for the same. To this
end, the Authority shall co-operate with the Concessionaire to achieve Financial Close,
including providing such consents and waivers as may be reasonably required by the
Lenders.

The Concessionaire hereby agrees and undertakes that it shall achieve Financial
Close within 180 (One Hundred Eighty) days from the date of this Agreement and in
the event of delay, it shall be entitled to a further period not exceeding 90 (ninety) days,
subject to payment of Liquidated Damages to the Authority in a sum calculated at the
rate of 0.2% (zero point two per cent) of the Construction Performance Security for
each day of delay.

Liquidated Damages specified herein shall be payable every week in advance and the
period beyond the said 90 (ninety) days shall be granted only to the extent of Liquidated
Damages so paid; provided further that no Liquidated Damages shall be payable if
such delay in Financial Closure has occurred solely as a result of any default or delay
by the Authority in procuring satisfaction of the Conditions Precedent specified in
Article 3 or due to Force Majeure.

In case of a Concessionaire Event of Default, the Authority acknowledge that the
Lenders will have a right to substitute the Concessionaire in accordance with this
Article 8 and the Substitution Agreement. The Authority will suspend its right to step in
or terminate this Agreement until the expiry of the period available to the Lenders to
exercise their substitution rights under this Article 8.

The Concessionaire shall, upon occurrence of Financial Close, notify the Independent
Engineer and Authority forthwith, and shall provide to the Independent Engineer /
Authority 3 (three) true copies of the Financial Package and the Financial Model, duly
attested by a Director of the Concessionaire, along with soft copies of the Financial
Model in Microsoft Excel version or any substitute thereof, which is acceptable to the
Senior Lenders.

The Concessionaire shall maintain books of accounts recording all its receipts
(including fees and other revenues derived/collected by it from or on account of any of
the Project Facilities and/or its use), income, expenditure, payments (including
payments from the Escrow Account), assets and liabilities, in accordance with this
Agreement, Good Industry Practice, Applicable Laws and Applicable Permits.

The Concessionaire shall not make any addition, replacement or amendments to any
of the Financing Agreements without the prior written consent of the Authority if such
addition, replacement or amendment has, or may have, the effect of imposing or
increasing any financial liability or obligation on the Authority, and in the event that any
replacement or amendment is made without such consent, the Concessionaire shall
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8.2

8.2.1

8.2.2.

8.2.3.

8.2.4.

8.3

8.4

8.4.1

not enforce such replacement or amendment nor permit enforcement thereof against
the Authority. For avoidance of doubt, the Authority acknowledges and agrees that it
shall not unreasonably withhold its consent for restructuring or rescheduling of the debt
of the Concessionaire.

Security Creation

The Concessionaire shall, subject to the terms of this Agreement, be entitled to create
assignment by way of Security over all of its rights, title and interests in and to the
Concession Agreement and the Escrow Agreement in favor of the Lenders for the
purpose of obtaining Financial Assistance for the Project, provided that the creation of
such Security will not result in any additional financial liability to the Authority, or is in
derogation to any of the terms of this Agreement.

The Concessionaire shall be entitled to include the Lenders as co-insured and/or
additional loss payees in any of the insurances taken by the Concessionaire in
accordance with Article 18 and/or grant Security over the proceeds of such insurance.

Except for any Security created by operation of law and any Security created pursuant
to this Article 8.2, the Concessionaire shall not be entitled to create any other Security
over the Concession Agreement, the Escrow Agreement or insurance policies taken
by it in favor of any third Persons, without the prior written consent of the Authority,
which consent the Authority may deny in its sole discretion.

The Concessionaire shall not be entitled to create any other Security over the Site or
any part thereof, or any of the Project Facilities whether in favor of the Lenders or any
third Persons.

Termination due to failure to achieve Financial Close

Notwithstanding anything to the contrary contained in this Agreement, in the event that
Financial Close does not occur, for any reason whatsoever, within the period set forth
in this Article or the extended period provided thereunder, all rights, privileges, claims
and entitlements of the Concessionaire under or arising out of this Agreement shall be
deemed to have been waived by, and to have ceased with the concurrence of the
Concessionaire, and the Concession Agreement shall be deemed to have been
terminated by mutual agreement of the Parties. In case of Termination due to such
event, the Authority shall have the right to forfeit the Construction Performance
Security or Bid Security as the case may be.

Substitution Agreement

This Agreement shall not be assigned by the Concessionaire. Provided, however,
subject to the provisions of this Agreement, Lenders may be given the right of
substitution by execution of the Substitution Agreement in the form annexed hereto as
Schedule 7.

8.4.2 The Lenders may exercise the rights of step-in or substitution as provided in the

Substitution Agreement provided that the Nominated Company substituting the
Concessionaire shall enjoy all rights and be responsible for performing/ fulfilling all
obligations of the Concessionaire under this Agreement.

Provided that in the event the Lenders are unable to substitute the Concessionaire by
Nominated Company as per the provisions of the Substitution Agreement, the Authority
shall proceed to terminate the Agreement.
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Article 9
Independent Engineer and Independent Expert

9 Independent Engineer and Independent Expert

9.1

9.11

9.1.2

Independent Engineer

The Authority shall appoint a third-party engineering/consulting firm with requisite
technical expertise, knowledge and experience in the design, engineering,
construction, development, and operations of waste processing facilities, material
recovery facilities, and other machinery and facilities forming part of the Project
Facilities as the engineer for the Project (the “Independent Engineer”’). The
Independent Engineer shall assist the Authority in supervising the development and
implementation of the Project including planning, design, engineering, machinery and
equipment procurement, construction, installation, commissioning of the Project
Facilities. The detailed scope of work of the Independent Engineer is set out in
Schedule 8.

The Authority shall conduct a procurement process to appoint an Independent
Engineer and shall co-opt a representative of the Concessionaire in the selection
committee for the same.

All fees, costs, charges and expenses payable to the Independent Engineer shall be
shared in equal proportion by both the Parties. The payment to the Independent
Engineer shall be made by the Authority and the share of Concessionaire in such
payment shall be adjusted by the Authority on monthly basis.

The Concessionaire may request the Authority to replace the Independent Engineer if
the Concessionaire believes that the Independent Engineer is not performing its duties
in accordance with this Agreement or is otherwise impeding the performance of the
Concessionaire's obligations under this Agreement.

9.1.5. The Authority may replace the Independent Engineer if it has reason to believe that the

9.1.7

Independent Engineer has not discharged its duties in accordance with this Article
and/or Schedule 8; or has received a formal complaint from the Concessionaire and
found after necessary investigations that the Independent Engineer has not discharged
its duties in accordance with this Article and/or Schedule 8; or if the Independent
Engineer submits its resignation.

. The Independent Engineer shall be required to act independently, reasonably, fairly

and expeditiously to ensure the timely completion of construction of the Project
Facilities on or before the Scheduled COD.

The Independent Engineer at all times during the Construction Period have the right to
enter upon and access the Site. The Concessionaire shall have the right to accompany
the Independent Engineer during its inspection of the Project.

During the Construction Period, the Independent Engineer shall inspect the Project
Facilities at least once a month or at such shorter intervals as may be considered
essential by the Independent Engineer and prepare an Inspection Report, setting out
the progress of the construction of the Project Facilities, defects or deficiencies, if any,
and status of compliance with the Construction Plan, Specifications and Standards,
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9.1.10

9.1.12

9.2

9.21

9.2.2

9.23

9.3

Designs and Drawings, Good Industry Practices, and Applicable Laws. The
Independent Engineer shall send the report to Authority and the Concessionaire within
7 (seven) days of such inspection, pursuant to which, the Concessionaire shall be
required to rectify the defects or deficiencies, if any, identified by the Independent
Engineer. Provided however, such inspection or submission of Inspection Report by
the Independent Engineer shall not relieve or absolve the Concessionaire of its
obligations and liabilities hereunder in any manner whatsoever.

The Independent Engineer shall require the Concessionaire to carry out or cause to
be carried out tests, at such time and frequency and in such manner as may be
required from time to time, in accordance with Good Industry Practice for quality
assurance.

The Independent Engineer shall, at all times, have the right to attend any meetings
held by the Concessionaire to review the progress of the construction of the Project
Facilities, and to provide its comments/suggestions regarding the progress as well as
the manner in which the Construction Works, is being undertaken. Neither any
comments/suggestions provided by the Independent Engineer nor any failure to
provide comments/suggestions shall be deemed to be an acceptance of the
Construction Works or a waiver of the Concessionaire's obligations to implement the
Project, in accordance with this Agreement, the Specifications and Standards, the
Designs and Drawings, and all Applicable Laws.

During the Trial Operations, the Independent Engineer shall monitor the performance
of the Project Facilities on a regular basis to ensure that the Project Facilities meets
the Specifications and Standards.

Independent Expert

The Authority shall appoint a third-party expert (the “Independent Expert’) with
requisite technical expertise, knowledge and experience in the operation and
maintenance of the waste processing facilities during O&M period for supervision,
monitoring and evaluation of the project operations. The Independent Expert shall
assist the Authority to monitor compliance with the KPIs during the O&M period. The
cost of Independent Expert shall be borne by the Authority.

The Independent Expert shall have the right to enter upon and access the Site. The
Concessionaire shall have the right to accompany the Independent Expert during its
inspection of the Project.

During the O&M Period, the Independent Expert shall inspect the Project Facilities
regularly/ periodically as per the discretion of the Authority and prepare an Inspection
Report, setting out the defects or deficiencies, if any, and status of compliance with the
Standards including KPIs. The Independent Expert shall send the report to Authority
and the Concessionaire within 7 (seven) days of such inspection, pursuant to which,
the Concessionaire shall be required to rectify the defects or deficiencies, if any,
identified by the Independent Expert. The Independent Expert shall also have the right
to verify the results of the tests undertaken by the Concessionaire at any time during
the O&M Period of the quality of the compost or RDF or any other by-products created
during waste management processes including Residual Waste.

Except as specifically provided in this Agreement, the Independent Engineer/ Expert
shall have no authority, whether express or implied, to amend, vary or curtail any of
the rights or obligations of the Parties.
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9.4 The Concessionaire agrees that notwithstanding any review by the Independent
Engineer/ Expert of any or all of the Construction Works or O&M services, the
Concessionaire shall bear all risk, responsibility and liability for the quality, adequacy

and suitability of the Project Facilities.
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10

10.1

10.1.1

10.1.2

10.1.3

10.1.4

10.1.5

10.2

10.2.1

Article 10
Payments and Revenue

Payments and Revenue
Tipping Fee

The Authority agrees and undertakes to pay to or receive from the Concessionaire a
fee per ton of Net MSW (“Tipping Fee”).

The Tipping Fee shall be positive or negative depending on the quotation (“Financial
Proposal”) of the Successful Bidder that shall be placed at Schedule 19 of this
Agreement, on the Appointed Date. To clarify further, the Tipping Fee is termed to be
positive when it is required to be paid by the Authority to the Concessionaire, and
negative when it is required to be paid by the Concessionaire to the Authority. Unless
the context otherwise specifies, the Tipping Fee has been treated as positive in this
Concession Agreement.

The Tipping Fee for the first year of the operation commencing from the COD shall be
payable as per the Tipping Fee rate per ton of Net MSW quoted by the Selected Bidder
in its Financial Proposal. The Tipping Fee applicable for each Financial Year shall be
adjusted and revised annually on 1%t July of each year to the extent of 70% variation in
the CPI occurring from the COD month.

The Concessionaire shall weigh the daily Incoming Segregated Waste delivered at
Project Site and Residual Waste as per Article 4. The Authority reserves the right to
depute its own employees/ nominees/ Independent Experts to manage or monitor the
weighbridge operations on a continuous basis.

The Concessionaire shall submit to the Authority a monthly statement (“Monthly Fee
Statement”) providing the details regarding payment to be received from or payment
to be made to the Authority (“Monthly Payment”), as the case may be in the format set
out by the Independent Engineer. The Monthly Fee Statement shall be supported by
the original copy of the daily weighment statement duly signed by the authorized
representative of Authority responsible for verifying the weighment of Incoming
Segregated Waste and Residual Waste and/or Independent Expert giving the
following:

(a) Date wise quantity of Incoming Segregated Waste and Residual Waste for the
month

(b) Total quantity of Incoming Segregated Waste and Residual Waste for the month;

(c) Amount of total Tipping Fee for the month calculated at the applicable Tipping Fee
rate.

Mechanism of Payment
In case of positive Tipping Fee, the Authority shall, within 45 days from the date of

receipt of the Monthly Fee Statement make payment to the Concessionaire in
accordance with procedure laid out in Schedule 19.
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10.2.2

10.3

10.3.1

10.4

10.4.1

10.4.2

10.5

10.5.1

10.5.2

[In case of negative Tipping Fee, the Concessionaire shall, within 45 days of its Monthly
Fee Statement make payment to the Authority.]

Non-Payment by the [Authority/Concessionaire (as the case may be)]

In case the Monthly Payments are due from the [Authority/Concessionaire] and the
[Authority/Concessionaire] does not pay the Monthly Payments in stated period of 45
days, the Monthly Payments shall be duly released from Tipping Fund within a period
of 7 days therefrom, and the [Authority/Concessionaire] shall make good the deficit in
Tipping Fund as per provisions of Article 11.4.

Terms Payment

Any delay in making payment beyond 60 days of receipt of Monthly Fee Statement in
accordance with this Article shall, without prejudice to any other consequences under
this Agreement, entail payment of interest on the amount in default at prevailing annual
prime lending rate (“PLR”) of Bank of Mauritius for the month for which payment is due,
and calculated for the duration of delay.

All payments, whether by the Concessionaire or by the Authority, shall be made by
way of demand draft or cheque payable at par in Mauritius or direct bank transfer.

Other Revenue Sources

Subject to the Applicable Laws, rule, regulation and government orders, and terms of
this Agreement, the Concessionaire shall be entitled to store, use, appropriate, market
and sell or dispose-off all the constituents / products / by-products from the MSW,
including but not limited to recyclables, electricity, methane (biogas), RDF, Compost,
and to further retain and appropriate any revenues generated from the sale of such
products/ by-products.

The Concessionaire shall be entitled to receive the 75% of the fiscal incentives and
benefits accruing to the Project in respect of or on account of Carbon Credits under
Climate Change initiative. The Authority shall be entitled to receive the remaining 25%
of the fiscal incentives and benefits. However, the Concessionaire shall bear all the
development and validation cost for obtaining the carbon credit benefits for the Project
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Article 11
Escrow Account

11 Escrow Account

11.1

11.1.1

Escrow Account

The Concessionaire shall, prior to the Effective Date, open and establish an Escrow
Account with a Bank (the “Escrow Bank”) in accordance with the terms and conditions
of this Agreement and the Escrow Agreement;

11.1.2 The nature and scope of the Escrow Account shall be fully described in the Agreement

11.2

11.3

11.4
11.4.1

to be entered into amongst the Concessionaire, the Authority, the Escrow Bank and
the Senior Lenders (if any) through the Lenders" Representative. The provisions of this
Article 11 and the instructions contained in the Escrow Agreement shall remain in full
force and effect until obligations under Article 11.5.1 below have been fully discharged.

Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows and

receipts into the Escrow Account:

(a) all funds constituting the Financial Package disbursed by Lenders in terms of the
Financing Agreements;

(b) proceeds of any revenue from sale of products, rentals, monetization of carbon
credits, deposits, capital receipts including grants or insurance claims; and;

(c) All payments by the Authority, after deduction of any outstanding payments.

Establishment and Maintenance of Tipping Fund into Escrow Account by
[Authority/Concessionaire]

The [Authority/Concessionaire] at all times and in any month of the Concession Period,
ensure that in the revolving reserve account (“Tipping Fund”) under the Escrow
Account an amount equivalent to average next 3 (three) months Tipping Fee payable
to [Concessionaire/Authority], in accordance with terms hereof, is deposited and
maintained. The Parties agree that so long as the Concessionaire performs its
obligations hereunder and the Authority does not notify the Escrow Bank in respect of
any non-performance or breach of obligation by Concessionaire directing Escrow Bank
to stop any appropriation from Tipping Fund; in case of any delay by the
[Authority/Concessionaire] in payment of due and undisputed amount to
[Concessionaire/Authority] subject to and in accordance with terms hereof; the
[Concessionaire/Authority} shall be entitled to tap the Tipping Fund to withdraw the
amount due, which would be deposited and applied as per the application order agreed
herein. In case of such tapping, the [Authority/Concessionaire] shall forthwith top up
and maintain the required reserve in the Tipping Fund.

Withdrawals during Concession Period

The Concessionaire shall, at the time of opening the Escrow Account, give irrevocable
instructions by way of an Escrow Agreement, to the Escrow Bank instructing, inter-alia,
that deposits in the Escrow Account shall be appropriated in the following order every
month, or at shorter intervals as necessary, and if not due in a month, then
appropriated proportionately in such month and retained in the Escrow Account and
paid out there from in the month when due:
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11.4.2

11.4.3

11.4.4

(a) All taxes due and payable by the Concessionaire for and in respect of the Project;

(b) All payments relating to construction of the Project, subject to and in accordance
with the conditions, if any, set forth in the Financing Agreements;

(c) O&M Expenses, subject to the ceiling, if any, set forth in the Financing Agreements;

(d) O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of this Agreement, and certified by the Authority as
due and payable to it;

(e) Any amounts due and payable to the Authority;
(f) Monthly proportionate provision of Debt Service due in a Financial Year;

(g) All payments and Liquidated Damages certified by the Authority as due and
payable to it by the Concessionaire;

(h) Monthly proportionate provision of Debt Service payments due in a Financial Year
in respect of Subordinated Debt;

(i) Any reserve requirements set forth in the Financing Agreements; and
(j) Balance, if any, in accordance with the instructions of the Concessionaire.

The Concessionaire shall not in any manner modify the order of payment specified in
Article 11.4.1 above, except with the prior written approval of the Authority.

The Authority shall have the right, and the Concessionaire hereby expressly grants to
the Authority the right, to recover the costs and Liquidated Damages directly from the
Escrow Account, and for that purpose, the Concessionaire hereby agrees to give
irrevocable instructions to the Escrow Bank to make payment from the Escrow Account
in accordance with the instructions of the Authority. Any demand from the Authority
stating that a specified amount is payable shall be final, binding and conclusive on the
Concessionaire and Escrow Bank and Escrow Bank shall pay and Concessionaire
shall cause the Escrow Bank to pay such amount without any demur, delay, cavil or
protest on receiving a demand for such costs and Liquidated Damages.

The Concessionaire shall have the right, and the Authority hereby expressly grants to
the Concessionaire the right, to recover the Tipping Fee payable in case of non-
payment by Authority as specified in Article 10.3 directly from the Tipping Fund sub-
account of the Escrow Account, and for that purpose, the Authority hereby agrees to
give irrevocable instructions to the Escrow Bank to make payment from the Escrow
Account in accordance with the instructions of the Concessionaire and the Escrow
Bank shall pay such amount without any demur, delay, cavil or protest on receiving a
demand for such payment. The Authority shall make good the deficit in Tipping Fund
within 15 days of release of such payment from Tipping Fund. If Authority does not
make good the deficit within 45 days of payment from Tipping Fund, it will constitute
as the Authority Event of Default. The Authority shall take necessary measures to
ensure that the deficit in Tipping Fund is made good

Solid Waste Management Division Page 66



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

11.5 Withdrawals upon Termination

11.5.1 Notwithstanding anything to the contrary contained in this Agreement, all amounts
standing to the credit of the Escrow Account shall, upon Termination, be appropriated
in the following order:

(a) All taxes due and payable by the Concessionaire for and in respect of the Project;

(b) Percentage of Debt Due excluding Subordinated Debt if required to be as per the
terms of this Agreement;

(c) Outstanding payments due to the Authority;

(d) All payments and Liquidated Damages certified by the Authority as due and
payable to it by the Concessionaire;

(e) Retention and payments relating to the liability for defects and deficiencies
(f) Outstanding Debt Service including the balance of Debt Due;

(g) Outstanding Subordinated Debt;

(h) Incurred or accrued O&M Expenses;

(i) Any other payments required to be made under this Agreement; and

(j) Balance, if any, in accordance with the instructions of the Concessionaire

Provided that no appropriations shall be made under Sub-Clause (j) of this Article
11.5.1 until a vesting certificate has been issued by the Authority.
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Article 12

Force Majeure
12 Force Majeure

12.1 Force Majeure
12.1.1 A Force Majeure Event means any act, event or circumstance or a combination of acts,
events or circumstances or the consequence(s) thereof occurring after the date of this
Agreement, which is/are:
(a) beyond the reasonable control of the Affected Party;

(b) such that the Affected Party is unable to overcome or prevent despite exercise of
due care and diligence;

(c) which does/do not result from the negligence of such Affected Party or the failure
of such Affected Party to perform its obligations hereunder; and

(d) such that it/they has/have a Material Adverse Effect.

12.1.2 Force Majeure Event means the following events and circumstances to the extent that
they satisfy the conditions set out in Article 12.1.1:

(a) Non-Political Force Majeure Events
(i) acts of God including storm, tempest, cyclone, hurricane, tsunami, flood,
whirlwind, lightning, earthquake, washout, landslide, soil erosion, volcanic
eruption, or extreme adverse weather or environmental conditions or actions of
the elements;

(i) fire or explosion caused by reasons not attributable to the Concessionaire or
any Concessionaire Related Parties;

(iii) chemical or radioactive contamination or ionizing radiation;

(iv) epidemic, plague or quarantine;

(v) the discovery of geological conditions, toxic contamination or archaeological
remains on the Site that could not reasonably have been expected to be
discovered through a site inspection; and

(vi) accidents of navigation, air crash, shipwreck, train wreck or other similar
failures of transportation of equipment and/or material necessary for

construction or O&M of the Facilities.

Non-Political Force Majeure Event shall not include the following conditions, except
to the extent resulting from a Non-Political Force Majeure Event:

(A) heavy rainfall;

(B) unavailability, late delivery or changes in cost of Plant, machinery,
equipment, materials or spare parts required for undertaking the Project;

(C) a delay in the performance of any Contractor;
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(D) non-performance resulting from normal wear and tear; or

(E) non-performance caused by the non-performing Party's (I) negligent or
intentional acts, errors or omissions, (ll) failure to comply with the
Applicable Laws or Applicable Permits, or (lll) breach of, or default under,
this Agreement, as the case may be.

(b) Indirect Political Force Majeure Events

(i) hostilities (whether declared as war or not), riot, civil disturbance, revolution,
rebellion, insurrection, act of terrorism, in each case involving the Government
of Mauritius or occurring in Mauritius;

(i) invasion, armed conflict, coup d’état, act of foreign enemy, blockade, embargo,
revolution, insurgency, nuclear blast/explosion, politically motivated sabotage,
religious strife or civil commotion, in each case involving the Government of
Mauritius or occurring in Mauritius;

(i) strikes or boycotts (including non-political strikes other than those involving the
Concessionaire, Contractors or their respective employees/representatives, or
attributable to any act or omission of any of them and the indirect political strikes
such as industry-wide or state-wide strikes), lockout, or other industrial disputes
which are not directly attributable to the actions of the Affected Party;

(iv) any orders issued by the relevant Government Agencies, which require the
Concessionaire to suspend the construction or O&M of the Facilities provided
that, such orders are not attributable to the Concessionaire's breach or violation
of any Applicable Laws or Applicable Permits; and

(c) Direct Political Force Majeure Events
(i) occurrence of a Fundamental Change in Law in accordance with Article 14;

(i) compulsory acquisition in national interest or expropriation of the Site or
Project; and

(iii) any order, notification or judgment issued or passed by any Government
Agencies/ Court of Law/ Tribunal which restricts the Concessionaire from
constructing or O&M of the Facilities as contemplated in this Agreement on the
Site, unless such restriction is, in any manner, attributable to the
Concessionaire.

(iv) any unlawful or unauthorized or without jurisdiction revocation of, or refusal to
renew or grant without valid cause any Applicable Permits required by the
Concessionaire or any of the Contractors to perform their respective obligations
under this Agreement and the Project Agreements (other than a consent the
obtaining of which is condition precedent); provided that such delay,
modification, denial, refusal or revocation did not result from the
Concessionaire’s or any Contractor’'s inability or failure to comply with any
condition relating to grant, maintenance or renewal of such consents or permits;

(d) Without prejudice to the provisions above,
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12.2

12.2.1

12.2.2

12.2.3

12.3

12.4

12.5

(i) any act, event or circumstance which primarily affects any of the
Concessionaire related parties associated with the Project shall constitute a
Force Majeure Event if and to the extent that it is of a kind or character that, if
it had directly affected the Concessionaire, it would have come within the
definition of Force Majeure Event under this Article 12.1; and

(i) any act, event or circumstance which primarily affects any of the Authority
related parties shall constitute a Force Majeure Event if and to the extent that
it is of a kind or character that, if it had directly affected the Authority, it would
have come within the definition of Force Majeure Event under this Article 12.1.

(e) If the Parties are unable to agree in good faith on the occurrence or existence of a
Force Majeure Event, such dispute shall be finally settled in accordance with the
Dispute Resolution Procedure set out in Article 17, provided however that the
burden of proof as to the occurrence or existence of such Force Majeure Event
shall be upon the Affected Party.

Notice of Force Majeure Events

The Affected Party shall give notice to the other Party in writing of the occurrence of
any Force Majeure Event (the “FM Notice”), as soon as the same arises or as soon as
reasonably practicable and in any event within 3 (three) days after the Affected Party
knew of its occurrence, the adverse effect it has or is likely to have on the performance
of its obligations under this Agreement, the actions being taken and an estimate of the
time period required to overcome the Force Majeure Event and/or its nature and effects
(if it is possible to estimate the same).

If, following the issue of the FM Notice, the Affected Party receives or becomes aware
of any further information relating to the Force Majeure Event, it shall submit such
further information to the other Party as soon as reasonably practicable.

Any party claiming to have been affected by a Force Majeure Event shall not be entitled
to any relief unless it has complied with all the provisions of this Article 12.2.

Excuse of Performance

If the Affected Party is rendered wholly or partially unable to perform its obligations
under this Agreement because of a Force Majeure Event, it shall be excused from
performance of such of its obligations to the extent it is unable to perform on account
of such Force Majeure Event; provided that the suspension of performance shall be of
no greater scope and of no longer duration than is reasonably required by the Force
Majeure Event;

If a Force Majeure Event affects only one part of Project Facility, and not the other
parts Project Facilities, then the Affected Party shall only be excused from the
performance of its obligations in relation to the affected part of Project Facilities.

No Liability for Other Losses

Save and except as expressly provided in this Agreement, no Party shall be liable in
any manner whatsoever to the other Parties in respect of any loss relating to or arising
out of the occurrence or existence of any Force Majeure Event or the exercise by it of
any right pursuant to this Article 12.

Resumption of Performance
The Affected Party shall in consultation with the other Party, make all reasonable
efforts to limit or mitigate the effects of a Force Majeure Event on the performance of
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12.6

12.6.1

12.6.2

12.7

12.7.1

12.7.2

its obligations under this Agreement. The Affected Party shall also make efforts to
resume performance of its obligations under this Agreement as soon as possible and
upon resumption, shall notify the other Parties of the same in writing. The other Parties
shall afford all reasonable assistance to the Affected Party in this regard.

Effect of Force Majeure on Concession

Upon occurrence of any Force Majeure Event prior to the Effective Date, the period
set forth in Article 8 for achieving Financial Close shall be extended by a period equal
in length to the duration of the Force Majeure Event.

At any time after the Effective Date, if any Force Majeure Event occurs:

(a) before COD, the Concession period and the dates set forth for completion of
construction completion in the Agreement shall be extended by a period equal in
length to the duration for which such Force Majeure Event subsists; or

(b) after COD, whereupon the Concessionaire is unable to collect Tipping Fee, the
Concession Period shall be extended by a period, equal in length to the period
during which the Concessionaire was prevented from collection of Fee on account
thereof.

Allocation of costs during a Force Majeure Event

Upon occurrence of a Force Majeure Event prior to the COD, the Parties shall bear
their respective Costs and no Party shall be required to pay any costs to the other
Party. The insurance proceeds shall accrue to the Concessionaire.

Upon occurrence of a Force Majeure Event after the COD, the costs incurred and
attributable to such event and directly relating to the Project Facilities (the “Force
Majeure Costs”) shall be allocated and paid as follows:

(a) upon occurrence of a Non-Political Event, the Parties shall bear their respective
Force Majeure Costs and neither Party shall be required to pay to the other Party
any costs thereof;

(b) upon occurrence of an Indirect Political Event, all Force Majeure Costs attributable
to such Indirect Political Event, and not exceeding the Insurance Cover for such
Indirect Political Event, shall be borne by the Concessionaire, and to the extent
Force Majeure Costs exceed such Insurance Cover, one half of such excess
amount shall be reimbursed by the Authority to the Concessionaire; and

(c) upon occurrence of a Political Event, all Force Majeure Costs attributable to such
Political Event shall be reimbursed by the Authority to the Concessionaire.

Further, Force Majeure costs may include interest payments on debt, O&M expenses,
any increase in the cost of the Works and all other costs directly attributable to the
Force Majeure Event, but shall not include loss of revenues or debt repayment
obligations.
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12.8

12.9

12.9.1

12.9.2

12.9.3

12.10

Termination due to Force Majeure Event

If within a continuous period of 365 (three hundred and sixty five) days, a Force
Majeure Event continues for a period of 180 (one hundred and eighty) days or more,
after the notification of a Force Majeure Event or any extended period agreed in
pursuance of Article 12, either Party shall, after the expiry of the period of [180 (one
hundred and eighty)] days or any other mutually extended period, be entitled to
forthwith terminate this Agreement in its sole discretion by issuing a notice to that effect
to the other Parties.

All the other consequences of termination that are set out in this Article shall apply in
case of termination of this Agreement due to a Force Majeure Event.

Termination Payment for Termination due to a Force Majeure Event
Non-Political Force Majeure Event

If the Agreement is terminated due to an Non-Political Force Majeure Event, Authority
shall be liable to pay to the Concessionaire an amount equal to 90% (ninety per cent)
Debt Due less Insurance Cover for assets under Concessionaire.

Indirect Political Force Majeure Event

If the Agreement is terminated due to an Indirect Political Force Majeure Event,
Authority shall be liable to pay to the Concessionaire:

(i) 100% (hundred per cent) Debt Due less Insurance Cover for asset under
Concessionaire, provided that if any Insurance claims forming part of the Insurance
cover are not admitted & paid, then 80% of such unpaid claims shall be included
in the computation of Debt due; and

(i) 110% (one hundred ten per cent) Adjusted Equity
Direct Political Force Majeure

If the Agreement is terminated due to a Direct Political Force Majeure Event, Authority
shall be liable to pay to the Concessionaire an amount equal to:

(i) 100% (hundred per cent) Debt Due less Insurance Cover for asset under
Concessionaire, provided that if any Insurance claims forming part of the
Insurance cover are not admitted & paid, then 80% of such unpaid claims shall
be included in the computation of Debt due; and

(ii) 150% (one hundred fifty per cent) Adjusted Equity

Consequences of termination due to a Force Majeure Event
In case of termination of the Agreement due to a Force Majeure Event, the following
consequences shall apply:

(a) the Concessionaire shall hand over the Site, Project Facilities and the immovable
assets, to Authority on an "as is where is" basis and to the extent relevant. Authority
shall pay the fair valuation of Project Site as determined by the Valuation
Department of GoM, if the land is owned by the Concessionaire, and to the extent
the same has already not been factored in the Total Project Cost.
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(b) Authority shall be required to return the Performance Securities, after adjusting any
outstanding payments owed by the Concessionaire, to the Concessionaire within
30 (thirty) days from the Transfer Date; and

(c) The Termination Process as set out in Article 15 shall be followed
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Article 13
Suspension of Concessionaire’s Rights

13 Suspension of Concessionaire’s Rights

13.1

13.2

13.2.1

13.2.2

13.2.3

13.3

13.3.1

13.3.2

Suspension on Concessionaire’s Event of Default

Upon occurrence of a Concessionaire Event of Default, the Authority shall be entitled,
without prejudice to its other rights and remedies under this Agreement including its
rights of Termination hereunder, to (i) suspend all rights of the Concessionaire under
this Agreement including the Concessionaire's right to receive Payments under Article
10, and other revenues pursuant hereto, and (ii) exercise such rights itself and perform
the obligations hereunder or authorize any other person to exercise or perform the
same on its behalf during such suspension (the “Suspension”). Suspension hereunder
shall be effective forthwith upon issue of notice by the Authority to the Concessionaire
and may extend up to a period not exceeding 180 (one hundred and eighty) days from
the date of issue of such notice; provided that upon written request from the
Concessionaire or the Lender's Representative, the Authority shall extend the
aforesaid period of 180 (one hundred and eighty) days by a further period not
exceeding 90 (ninety) days.

Authority to Act on Behalf of Concessionaire

The Authority shall have the right to step-in to this Agreement and undertake necessary
measures to mitigate the effect of the Emergency at the cost and risk of the
Concessionaire;

During the period of Suspension, the Authority shall, on behalf of the Concessionaire,
collect all fee and revenues under and in accordance with this Agreement and deposit
the same in the Escrow Account. The Authority shall be entitled to make withdrawals
from the Escrow Account for meeting the costs incurred by it for discharging the
Concessionaire’s obligations;

During the period of Suspension hereunder, all rights and liabilities vested in the
Concessionaire in accordance with the provisions of this Agreement shall continue to
vest therein and all things done or actions taken, including expenditure incurred by the
Authority for discharging the obligations of the Concessionaire under and in
accordance with this Agreement and the Project Agreement, shall be deemed to have
been done or taken for and on behalf of the Concessionaire and the Concessionaire
undertakes to indemnify the Authority for all costs incurred during such period.

Revocation of Suspension

In the event that the Authority shall have rectified or removed the cause of Suspension
within a period not exceeding 60 (sixty) days from the date of Suspension, it shall have
the option to revoke the Suspension and restore the rights of the Concessionaire under
this Agreement. For the avoidance of doubt, the Parties expressly agree that the
Authority may, in its discretion, revoke the Suspension at any time, whether or not the
cause of Suspension has been rectified or removed hereunder.

Upon the Concessionaire having cured the Event of Default within a period not
exceeding 60 (sixty) days from the date of Suspension, the Authority shall revoke the
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13.4

13.5

13.5.1

Suspension forthwith and restore all rights of the Concessionaire under this
Agreement.

Substitution of Concessionaire

At any time during the period of Suspension, the Lenders' Representative, on behalf of
Senior Lenders, shall be entitled to substitute the Concessionaire under and in
accordance with the Substitution Agreement, and upon receipt of notice there under
from the Lender's Representative, the Authority shall withhold Termination for a period
not exceeding 180 (one hundred and eighty) days from the date of Suspension, and any
extension thereof due to Concessionaire Event of Default, for enabling the Lenders"®
Representative to exercise its rights of substitution on behalf of Senior Lenders.

Termination

At any time during the period of Suspension under this Article 13, the Concessionaire
may by notice require the Authority to revoke the Suspension and issue a Termination
Notice. Subject to the rights of the Lenders' Representative to undertake substitution
in accordance with the provisions of this Agreement, the Authority shall, within 15
(fifteen) days of receipt of such notice, terminate this Agreement under and in
accordance with Article 15.

13.5.2 Notwithstanding anything to the contrary contained in this Agreement, in the event that

Suspension is not revoked within 180 (one hundred and eighty) days from the date of
Suspension hereunder or within the extended period, if any, the Concession
Agreement shall, upon expiry of aforesaid period, be deemed to have been terminated
by mutual agreement of the Parties and all provisions of this Agreement shall apply,
mutatis mutandis, to such Termination as if a Termination Notice had been issued by
the Authority on occurrence of a Concessionaire Event of Default.
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Article 14
Change in Law

14 Change in Law

14.1

14.2

14.2.1

14.2.2

Change in Law

Change in Law shall mean the occurrence or coming into force of any of the following,
after the Effective Date, which has a Material Effect on the Project:

(a) The enactment of any new law including Mauritian laws related to environment,
emission standards, etc.;

(b) The repeal, modification or re-enactment of any Applicable Law;

(c) A change in the interpretation or application of any Mauritian law by a court of
record;

Provided that Change in Law shall not include:

(a) Coming into effect, after the Effective Date, of any provision or statute which is
already in place as of the Effective Date,

(b) Any new law or any change in the existing law under the active consideration of or
in the contemplation of any government as of the Effective Date which is a matter
of public knowledge (including inter-alia, by-laws, directions, orders, regulations to
be issued under the relevant Applicable Law). For avoidance of doubt, the
Extended Producer Responsibility (EPR) regulations/ law shall not constitute
Change in Law;

(c) Any change in the rates of the Taxes which have a direct effect on the Project.

The Concessionaire may claim the benefit of and/or relief for a Change in Law event
subject to and in accordance with this Article 14.

Consequences of Change in Law

The Concessionaire shall not be allowed any relief and/or compensation for any
Change in Law which is not a: (i) Qualifying Change in Law; or (ii) Fundamental
Change in Law.

If a Qualifying Change in Law occurs, then the Concessionaire shall notify the Authority
of such Qualifying Change in Law along with details of:

(a) any necessary change in the Construction Plan, the O&M Manual or the
Specifications and Standards on the basis of which Construction Works and O&M
services are required to be undertaken for the Facilities;

(b) any changes that are required to the terms of this Agreement to deal with such
Qualifying Change in Law;

(c) any extension of the Scheduled Construction Completion Date, to account for the
delay, if any, resulting from the Qualifying Change in Law; and/or
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14.2.3

14.2.4

14.2.5

(d) any increase in Costs that will result from the Qualifying Change in Law.

As soon as practicable and in any event, within 30 (thirty) days from the receipt of any
notice from the Concessionaire under Article 14.2.2 above, the Parties shall agree on
the consequences of the Qualifying Change in Law, as specified in the notice, and any
way in which the Concessionaire can mitigate the effect of the Qualifying Change in
Law, including:

(a) providing evidence that the Concessionaire has used reasonable endeavors
(including, where practicable, the use of competitive quotes) to minimize any
increase in Costs or oblige the Contractors to minimize any increase in Costs;

(b) providing evidence as to how the Qualifying Change in Law has affected prices of
materials used for construction or O&M of Project facilities; and

(c) demonstrating to the Authority that the Qualifying Change in Law is the direct cause
of the increase in Costs or delay and the estimated increase in Costs, or extension
of time could not reasonably be expected to be mitigated or recovered by the
Concessionaire.

If the Parties fail to agree on the consequences of the Qualifying Change in Law within
30 (thirty) days from the receipt of any notice from the Concessionaire under Article
14.2.2 above, the dispute will be finally settled in accordance with the Dispute
Resolution Procedure set out in Article 17.

If the Concessionaire has complied with Article 14.2.3 above and the Parties mutually
agree or it is determined in accordance with Article 14.2.4 above, that the
Concessionaire is required to incur Additional Costs due to a Qualifying Change in
Law, then:

(a) the Concessionaire shall be required to bear all Costs resulting from any one or
more Qualifying Change in Law events, up to an aggregate amount equivalent to
5% (five per cent) of the Total Project Cost (the “Threshold Limit”); and

(b) for any Additional Costs resulting from the Qualifying Change in Law, which is in
excess of the Threshold Limit, the Concessionaire shall be entitled to be
compensated for such Additional Costs, in excess of the Threshold Limit, by way
of an appropriate adjustment in the Tipping Fee.

(c) If the Concessionaire has complied with Article 14.2.3 above and the Parties
mutually agree or it is determined in accordance with Dispute Resolution
Procedure as set out in Article 17 that the Concessionaire will suffer any delay as
a result of the occurrence of a Qualifying Change in Law, then the Concessionaire
shall be entitled to an extension of time as mutually decided by the Authority and
Concessionaire.

(d) In case of a dispute with respect to the quantum of relief (whether extension of time
or compensation) that the Concessionaire shall be entitled to under this Article 14.2
shall be as agreed by the Parties or as determined in accordance with Article 17,
provided always that:

(i) the Concessionaire shall bear any increased Cost to the extent of the Threshold
Limit; and
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14.3

14.3.1

14.3.2

(i) the Concessionaire shall only be entitled to relief that is reasonable for such
Qualifying Change in Law.

(e) Notwithstanding anything to the contrary in this Agreement, the Concessionaire
shall not be entitled to any schedule relief and/or compensation or adjustment in
the Total Project Cost or the Tipping Fee due to a Qualifying Change in Law, if
such Qualifying Change in Law becomes applicable as a result of a delay in the
execution of the Project, which is not attributable to a Force Majeure.

(f) If a Fundamental Change in Law occurs, then,

(i) the affected Party may notify the other Parties of the effects of such
Fundamental Change in Law on the validity and enforceability of this
Concession Agreement or on the rights of the Concessionaire under this
Agreement; and

(i) any Party may propose amendments to the Concession Agreement, which
would make the Concession Agreement compliant with Applicable Laws, while
enabling the Parties to achieve their commercial objectives.

If the Parties are unable to agree on necessary amendments to the terms of this
Agreement within 30 days of receipt of a notice from the affected Party or the
Fundamental Change in Law event is such that it cannot be mitigated with
amendments to the terms of this Agreement, the Fundamental Change in Law
event shall be treated as a Direct Political Force Majeure Event in accordance with
Article 12.

Increase in costs

Subject to Change in Law resulting in Material Adverse Effect and subject to the
Concessionaire taking necessary measures to mitigate the impact or likely impact of
Change in Law on the Project, if as a result of Change in Law, the Concessionaire
suffers an increase in costs or reduction in net after-tax return or other financial burden
(the “Additional Cost”), the aggregate financial effect of which exceeds MUR [°]
(Mauritian Rupees [*]) in any Financial Year, the Concessionaire may so notify the
Authority and notify with the information as required under Article 14.3.2 below and
propose amendments to this Agreement so as to place the Concessionaire in the same
financial position as it would have enjoyed had there been no such Change in Law
resulting in increased costs, reduction in return or other financial burden as aforesaid.
The said remedial measures would be discussed and consequences arising there from
shall be dealt with as per terms of Article 14.3.3 below.

Upon occurrence of a Change in Law, the Concessionaire shall promptly, notify the
Independent Engineer/Authority of the following:

(a) The nature and the impact of Change in Law on the Project;

(b) the estimate of the Additional Cost likely to be incurred by the Concessionaire on
account of Change in Law;

(c) The measures, which the Concessionaire has taken or proposes to take to mitigate
the impact of Change in Law, including in particular, minimizing the Additional Cost;

(d) The relief sought by the Concessionaire.
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14.3.3 Upon notice by the Concessionaire, the Parties shall meet, as soon as reasonably

14.4

14.5

14.6

practicable but no later than 30 (thirty) days from the date of notice, and either agree
on amendments to this Agreement or on any other mutually agreed arrangement.

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid notice,
the Concessionaire may by notice require the Authority to pay an amount that would
place the Concessionaire in the same financial position that it would have enjoyed had
there been no such Change in Law, and within 15 (fifteen) days of receipt of such
notice, along with particulars thereof, the Authority shall pay the amount specified
therein; provided that if Authority shall dispute such claim of the Concessionaire, the
same shall be settled in accordance with the Dispute Resolution Procedure. For the
avoidance of doubt, it is agreed that this Article 14.3 shall be restricted to Change is
Law directly affecting the Concessionaire’s cost of performing its obligations under this
Agreement.

Reduction in Costs

If as a result of Change in Law, the Concessionaire benefits from reduction in costs or
increase in net after-tax return or other financial gains, the aggregate financial effect
of which exceed the higher of MUR[*]  (Mauritian Rupees [*] ) or 5% (five percent)
of the Tipping Fee revenue in any Financial Year, the Authority may so notify the
Concessionaire and propose amendments to this Agreement so as to place the
Concessionaire in the same financial position as it would have enjoyed had there been
no such Change in Law resulting in the decreased cost, increase in return or other
financial gains as aforesaid. Upon notice by the Authority, the Parties shall meet, as
soon as reasonably practicable but no later than 30 (thirty) days from the date of notice,
and either agree on such amendments of this Agreement or on any other mutually
agreed arrangement;

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid notice,
the Authority may by notice require the Concessionaire to pay an amount that would
place the Concessionaire in the same financial position that it would have enjoyed had
there been no such Change in Law, and within 15 (fifteen) days of receipt of such
notice, along with particulars thereof, the Concessionaire shall pay the amount
specified therein to the Authority; provided that if Concessionaire shall dispute such
claim of the Authority, the same shall be settled in accordance with the Dispute
Resolution Procedure. For the avoidance of doubt, it is agreed that this Article 14.4
shall be restricted to change is law directly affecting the Concessionaire’s cost of
performing its obligations under this Agreement.

Protection of NPV

Pursuant to the provisions of Article 14.3 and 14.42 and for the purposes of placing
the Concessionaire in the same financial position as it would have enjoyed had there
been no Change in Law affecting the costs, returns or other financial burden or gains,
the Parties shall rely on the Financial Model adopted by Senior Lenders to establish a
net present value (the “NPV”) of the net cash flow and make necessary adjustments in
costs, revenues, compensation or other relevant parameters, as the case may be, to
procure that the NPV of the net cash flow is the same as it would have been if no
Change in Law had occurred.

No claim in the event of recovery from Users

Notwithstanding anything to the contrary contained in this Agreement, the Authority
shall not in any manner be liable to reimburse to the Concessionaire any sums on
account of a Change in Law if the same are recoverable from the Users through sale
of products/byproducts from the Project.
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Article 15
Event of Default and Termination

15 Event of Default and Termination

15.1

15.2

Event of Default

Event of Default shall mean either Concessionaire Event of Default or the Authority
Event of Default or both as the context may admit or require which is caused by
Material Breach of any of the obligations by the Party(ies) under the Agreement and
has failed to cure such breach within Cure Period.

Concessionaire Event of Default

In addition to any events specified elsewhere in this Agreement, events arising out of
any acts or omissions of the Concessionaire and which have not occurred solely as a
consequence of a Authority Event of Default, a Qualifying Change in Law, a
Fundamental Change in Law or any other Force Majeure Event, and where the
Concessionaire has failed to remedy the defects within any specified time period (to
the extent any time period is provided), any of the following events shall constitute an
Event of Default by the Concessionaire (the “Concessionaire Event of Default”):

(a) failure of the Concessionaire to complete the construction of a Project Facility by
the expiry of the Cure Period.

(b) failure of the Concessionaire to pay the Delay Liquidated Damages within the
timelines specified in this Agreement;

(c) failure of the Concessionaire to achieve successful completion of Trial Operations
of Project Facilities within six months from the Scheduled COD;

(d) failure of the Concessionaire to remedy any reduction in Availability within 3 (three)
days of receipt of a notice from the Authority in accordance with Schedule 3 (KPI);

(e) failure of the Concessionaire to build and/or operate the Project in compliance with
Specifications and Standards and Design & Drawings;

(f) for any Project Facility, failure of the Concessionaire to achieve the KPIs for 2 (two)
consecutive days, or 24 (twenty four) times in a continuous 12 (twelve) month
period;

(g) suspension of the construction or O&M of a Project Facility pursuant to Article 13
(to the extent such Emergency is attributable to the Concessionaire) for a
continuous period of 60 (sixty) days;

(h) a breach by the Concessionaire of its obligations under this Agreement which has
a Material Adverse Effect on the ability of the Concessionaire to construct and/or
operate and maintain the Project Facilities and such breach, if capable of being
remedied, is not remedied within [30 (thirty)] days of issuance of written notice from
Authority specifying such breach and requiring the Concessionaire to remedy the
same;
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(i) any representation made or warranties given by the Concessionaire under this
Agreement being found to be false or misleading in any material respect;

(j) failure of the Concessionaire to submit and maintain a valid Performance Securities
in accordance with Article 6;

(k) breach by the Concessionaire of its obligations set forth in this Agreement;
(I) failure of the Concessionaire to obtain, renew and maintain any Applicable Permits;
(m)failure of the Concessionaire to comply with any Applicable Law;

(n) failure of the Concessionaire to obtain and maintain insurance cover in accordance
with Article 18;

(o) the breach of the Concessionaire's obligations under or the occurrence of an Event
of Default or analogous event under the Financing Agreements or the Escrow
Agreement, or termination of the Financing Agreements, or the Escrow Agreement
(for reasons attributable to the Concessionaire).

(p) the Concessionaire abandons or manifests intention to abandon the construction
or operation or maintenance of the Project without the prior written consent of
Authority;

(q) the Concessionaire has unlawfully repudiated this Agreement or has otherwise
expressed an intention not to be bound by this Agreement;

(r) a resolution for insolvency of the Concessionaire is passed, or any petition for
insolvency of the Concessionaire is initiated before a court (including tribunal) of
competent jurisdiction in accordance with the provisions of Applicable Laws and
such application has not been withdrawn within 14 (fourteen) days of the date
thereof;

(s) if a trustee or receiver is appointed for the Concessionaire or for the whole or
material part of its assets that has a material bearing on the Project;

(t) a resolution for winding up of the Concessionaire is passed, or any petition for
winding up of the Concessionaire is admitted by a court (including tribunal) of
competent jurisdiction in accordance with the provisions of Applicable Laws and a
liquidator or receiver is appointed and such order has not been set aside within 90
(ninety) days of the date thereof or the Concessionaire is ordered to be wound up
by Court except for the purpose of amalgamation or reconstruction; provided that,
as part of such amalgamation or reconstruction, the entire property, assets and
undertaking of the Concessionaire are transferred to the amalgamated or
reconstructed entity and that the amalgamated or reconstructed entity has
unconditionally assumed the obligations of the Concessionaire under this
Agreement and the agreements in relation thereto; and provided that:

(i) the amalgamated or reconstructed entity has the capability and operating
experience necessary for the performance of its obligations under this
Agreement and the agreements in relation thereto; and

(i) the amalgamated or reconstructed entity has the financial standing to perform
its obligations under this Agreement and the agreements in relation thereto and
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15.3

has a credit worthiness at least as good as that of the Concessionaire as at the
Effective Date

Authority Event of Default

15.3.1 Any of the following events shall constitute an event of default by the Authority (the

15.4

15.5

“Authority Event of Default”), when not caused by a Concessionaire Event of Default
or Force Majeure Event:

(a) Authority has failed to supply the Minimum Assured Waste Quantity (MAWQ) of
Segregated MSW committed in the Schedule 18 for continuous period of 3 (three)
months.

(b) Authority has failed to make any payments due to the Concessionaire and more
than 90 (ninety) days have elapsed since such default;

(c) Authority has failed to maintain the Tipping Fund as per the terms and conditions
of this Agreement set forth in Article 10.3 and Article 11;

(d) Authority or the Independent Engineer is in Material Breach of any of its obligations
under this Agreement and have failed to cure such breach within the Cure Period;

(e) Authority has unlawfully repudiated this Agreement or otherwise expressed its
intention not to be bound by this Agreement;

(f) Authority has unreasonably withheld or delayed grant of any approval or
permission within its respective jurisdictions and such delay and withholding is not
attributable to Concessionaire or Force Majeure which the Concessionaire is
obliged to seek under this Agreement, and thereby caused or likely to cause
Material Adverse Effect;

(9) Any representations made or warranties given by the Authority under this
Agreement have been found to be false or misleading.

Parties Rights

(a) Without prejudice to any other right or remedy which the Authority may have in
respect thereof under this Agreement, upon the occurrence of a Concessionaire
Event of Default, the Authority shall, be entitled to terminate this Agreement in the
manner as set out under in Article 15.5 and 15.6.

(b) Upon the occurrence of the Authority Event of Default, the Concessionaire shall
without prejudice to any other rights and remedies available to it under this
Agreement is entitled to terminate this Agreement in the manner as set out under
Article 15.5 and 15.6.

Preliminary Notice

(a) Either Party exercising its right under Article 15.4 above, shall in the first instance
issue Preliminary Notice to the other Party in writing specifying in reasonable detail
the underlying Event of Default(s) and proposing consultation amongst the Parties
and the Lenders to consider possible measures of curing or otherwise dealing with
the underlying Event of Default (the “Preliminary Notice”).
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15.6

15.7

15.8

(c) Within 30 (thirty) days of receipt of the Preliminary Notice, the Party at default shall
submit to the other Party in sufficient detail, the manner in which it proposes to cure
the underlying Event of Default (the “Proposal to Rectify”).

(d) In case of non-submission of the Proposal to Rectify within the said period of 30
(thirty) days, the other Party shall be entitled to terminate this Agreement by issuing
Termination Notice.

(e) If the Proposal to rectify is submitted within the period stipulated therefor, the Party
shall have further period of 30 (thirty) days to remedy/ cure the underlying Event of
Default. If, however the Party fails to remedy/cure the underlying event of default
within such further period allowed, the other Party shall be entitled to terminate this
Agreement, by issue of Termination Notice.

Termination Notice
If a Party has become entitled to do so, decide to terminate this Agreement pursuant
to the preceding Article 15.5, it shall issue Termination Notice setting out:

(a) in sufficient detail the underlying Event of Default;

(b) the Transfer Date which shall be a date occurring not earlier than 60 (sixty) days
from the date of Termination Notice;

(c) the estimated Termination Payment including the details of computation thereof;
and,

(d) any other relevant information.

Obligation of Parties
Following issue of Termination Notice by either Party, the Parties shall promptly take
all such steps as may be necessary or required to ensure that;

(a) until Termination is final the Parties shall, to the fullest extent possible, discharge
their respective obligations so as to maintain the continued operation of the Project;

(b) the Termination Payment, if any, payable by the Authority in accordance with the
Article 15 is paid to the Concessionaire within 30 (thirty) days of the Transfer Date;
and

(c) the Project is handed over to the Authority by the Concessionaire on the Transfer
Date free from any Encumbrance along with any payment that may be due by the
Concessionaire to the Authority.

Withdrawal of Termination Notice

Notwithstanding anything inconsistent contained in this Agreement, if the Party who
has been served with the Termination Notice cures the underlying Event of Default to
the satisfaction of the other Party at any time before the Termination occurs, the
Termination Notice shall be withdrawn by the Party which had issued the same.
Provided that the Party in breach shall compensate the other Party for any direct costs/
consequences occasioned by the Event of Default which caused the issue of
Termination Notice.
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15.9

15.10

Upon termination of this Agreement

(i) The Concessionaire shall cease all work in relation to construction of the Project
Facilities.

(i) The Concessionaire shall take all necessary steps to safeguard and protect the
Project Facilities (at whatever stage of completion or operation) and all other
equipment, materials and goods on the Site.

(iii) The Concessionaire shall hand over the Site and the Project Facilities, and Project
Assets, to Authority or its nominee on a date mutually decided by the Authority and
the Concessionaire (the “Transfer Date”) in accordance with this Article 15.

(iv) The Concessionaire agrees that on the service of a Termination Notice or 180 (one
hundred and eighty) days prior to the expiry of the Concession Period by efflux of
time, it shall conduct or cause to be conducted by the Independent
Engineer/Independent Expert/ Authority, a survey (the “Condition Survey”) and
inspection of the Project to ascertain the condition thereof, verify compliance with
the Concessionaire’s obligations under this Agreement, prepare an inventory of
the assets comprised in the Project, and assess working conditions in the line with
design life of the Project Facilities .

(v) If, as aresult of the Condition Survey, the Authority and the Independent Engineer/
Expert shall observe/notice that the Project or any part thereof is not in the
condition required thereof under this Agreement (except normal wear and tear) the
Concessionaire shall, at its cost and expenses all Project Assets, including
structures and equipment of all defects and deficiencies, and carry out such
rectification and/or maintenance work to achieve the Hand-back Conditions to
ensure Project is compliant with O&M Requirements.

(vi) The Concessionaire carrying out the final survey of the Site and the Project
Facilities and comply with the Hand-back Conditions. If the Authority not satisfied
with the results of the final survey, then the Authority shall or shall cause the
Independent Engineer to estimate the cost of restoring the Site and the Project
Facilities to the Hand-back Conditions and recover such cost from the
Concessionaire.

Hand-back Requirements

On the expiry or early termination of this Agreement, the Concessionaire shall, at its

own cost:

(i) hand over to the Authority or any entity nominated by the Authority, the Site and
the Project Facilities;

(ii) to the extent that such rights and interests are not already vested in the Authority,
transfer all its rights and interest in the immovable assets comprising in the Project
Facilities and Project Assets, and execute such deeds and documents as may be
necessary for this purpose and complete all related legal or other formalities;

(iii) hand over all records and Documents relating to the Site and the Project Facilities
including as-built records, Designs and Drawings, online monitoring and metering
data, operating logs, manuals, reports, plans and records;

(iv) transfer to the Authority or its nominee (free of cost) the license to use the Proposed
Technology and other know-how relating to the Project Facilities;
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(v) transfer or cause to be transferred to the Authority or its nominee any Contract that
the Authority or its nominee has chosen to take over and terminate all other
Contracts;

(vi) transfer to the Authority or its nominee all Concessionaire Applicable Permits which
the Authority or its nominee may require, and which can be legally transferred;

(viij)remove from the Site all employees and workmen, and movable assets, equipment
and materials that are not required to be taken over by the Authority or its nominee;
and

(viii)  cooperate with and assist the Authority with the Project post the handing over.
15.11 Rights of Authority on Termination

(a) Upon Termination of this Agreement for any reason whatsoever, Authority shall
upon making the Termination Payment, if any, to the Concessionaire, have the
power and authority to:

(i) enter upon and take possession and control of the Site, constructed Project
Facilities and the immovable assets, forth with.

(if) prohibit the Concessionaire and any person claiming through or under the
Concessionaire from entering upon/ dealing with the Project including Project
Facilities and the immovable assets.

(b) Notwithstanding anything contained in this Agreement, Authority shall not, as
consequence of Termination or otherwise, have any obligation whatsoever
including but not limited to obligations as to compensation for loss of employment,
continuance or regularization of employment, absorption or re-employment on any
ground, in relation to any person in the employment of or engaged by the
Concessionaire in connection with the Project, and the handover of the Project
Facilities by the Concessionaire to the Authority shall be free from any such
obligation/ fee/ penalties/taxes.

(c) Termination Payment shall become due and payable to the Concessionaire within
30 (thirty) days of a demand being made by the Concessionaire to the Authority
with the necessary particulars, and in the event of any delay, the Authority shall
pay interest at a rate equal to 3% (three per cent) per annum above the base
interest rate of Bank of Mauritius on the amount of Termination Payment remaining
unpaid; provided that such delay shall not exceed 90 (ninety) days. For the
avoidance of doubt, it is expressly agreed that the Termination Payments shall
become due and payable by the Authority upon actual or constructive handover of
the Site, Project Facilities and immovable assets by the Concessionaire to the
Authority clear from all Encumbrances, charges and liens whatsoever, unless
expressly agreed by the Parties otherwise.

(d) The Concessionaire expressly agrees that Termination Payment under this Article
15 shall constitute a full and final settlement of all claims of the Concessionaire on
account of Termination of this Agreement for any reason whatsoever and that the
Concessionaire or any shareholder thereof shall not have any further right or claim
under any law, treaty, convention, contract or otherwise.
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(e) The Authority and the Concessionaire hereby unconditionally acknowledge and
agree that, without prejudice to their any other right or remedy, the Authority shall
be entitled to pay the Termination Payment [to the extent required] to the Lenders®
Representative for procuring discharge/ release of the any charge/ hypothecation
created by Concessionaire on the movable assets for securing payment of Debt
Due; and for this purpose the Lender is entitled to receive from the Authority,
without any further reference to or consent of the Concessionaire, the Debt Due
upon Termination of the Concession Agreement. For realization of the Debt Due
as aforesaid, the Lenders’ Representative shall be entitled to make its claim from
the Escrow Account in accordance with the provisions of the Concession
Agreement and the Escrow Agreement; and Concessionaire hereby irrevocably
agree that such payment by the Authority shall be full and final settlement of
proportionate claim of Termination Payment to the Concessionaire under this
Agreement.

15.12 Accrued Rights and liabilities of Parties

(a) Notwithstanding anything to the contrary contained in this Agreement, Termination
pursuant to any of the provisions of this Agreement shall be without prejudice to
accrued rights of either Party including its right to claim and recover money as
damages and other rights and remedies which it may have in law or contract. All
accrued rights and obligations of either Party under this Agreement, including without
limitation those relating to the Termination Payment, shall survive the Termination but
only to the extent such survival is necessary for giving effect to such rights and
obligations.

15.13 Termination Payment

15.13.1 Termination Payment for Termination post the Effective Date but prior to the
cobD

(i) For an Authority Event of Default
If the Agreement is terminated prior to the COD for an Authority Event of Default
:[Br\]uethority shall be liable to pay to the Concessionaire the aggregate of:
(a) 100% (one hundred per cent) Debt Due;
(b) 120% (one hundred twenty per cent) of Adjusted Equity on Transfer Date
LESS

(c) any amounts due and payable by the Concessionaire under this Agreement
(including Liquidated Damages).

Concessionaire shall be entitled to receive back the Construction Performance
Security.

(i) For a Concessionaire Event of Default
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If the Agreement is terminated prior to the COD for a Concessionaire Event of
Default, the Concessionaire will not be entitled for any Termination Payment and
Authority will be entitled to forfeit the Construction Performance Security.

15.13.2 Termination Payment for Termination post the COD

(i) For an Authority Event of Default
If the Agreement is terminated post the COD for an Authority Event of Default, the
Authority shall be liable to pay to the Concessionaire:

(a) 100% (one hundred per cent) Debt Due;
(b) 150% (one hundred fifty per cent) of Adjusted Equity on Transfer Date;

(c) Fair value of Site as determined by the Valuation Department of GOM, if land
is owned by the Concessionaire, and to the extent the same has already not
been factored in the Total Project Cost;

(d) In case the Site is under lease arrangement, no payment shall be made in
respect of the Site, however upon the Authority/ any other entity nominated by
Authority in regard stepping into the lease arrangement on and with effect of
Transfer Date, lease rental payments for the residual period of the lease shall
be borne by the Authority / the entity so nominated

LESS

(a) any amounts due and payable by the Concessionaire under this Agreement
(including Liquidated Damages).

Concessionaire shall be entitled to receive back the Construction Performance
Security after adjusting any outstanding payments owed by the Concessionaire,
within 30 (thirty) days from the Transfer Date.

(i) For a Concessionaire Event of Default
If the Agreement is terminated post the COD for a Concessionaire Event of Default,
the Authority shall pay to the Concessionaire:

(a) 90% (ninety per cent) Debt Due;

(b) Fair value of Site as determined by the Valuation Department of GOM, if land
is owned by the Concessionaire, and to the extent the same has already not
been factored in the Total Project Cost;

(c) In case the Site is under lease arrangement, no payment shall be made in
respect of the Site, however upon the Authority/ any other entity nominated by
Authority in regard stepping into the lease arrangement on and with effect of
Transfer Date, lease rental payments for the residual period of the lease shall
be borne by the Authority / the entity so nominated;

LESS

(a) any amounts due and payable by the Concessionaire under this Agreement
(including Liquidated Damages).
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15.14

15.15

15.16

For avoidance of doubt, Adjusted Equity or any part thereof shall not be paid to the
Concessionaire on Termination on account of Concessionaire Event of Default.

Termination Payment Period

All Termination Payment required to be paid by the Authority to the Concessionaire
shall be paid within 60 (sixty) days of transfer of the Site and the Project Facilities in
accordance with Article 15.

Limitations on Termination Payment

(a) Termination Payment, due and payable under this Agreement shall be limited to
the Debt Due and Adjusted Equity, as the case may be, which form part of the Total
Project Cost, in accordance with the provisions of this Agreement. For avoidance
of doubt, it is agreed that within a period of [60 (sixty)] days from COD, the
Concessionaire shall notify to the Authority the Total Project Cost and its
disaggregation between Debt Due and Equity, and only the amounts so conveyed
shall form the basis of computing Termination Payment, and it is further agreed
that in the event such disaggregation is not notified to the Authority, the Equity and
Debt Due shall be arrived at by adopting the proportion between debt and equity
as specified in the Financing Agreements. The Parties also agree that,
notwithstanding anything contained in this Agreement, for the purposes of
computing Termination Payment, the Debt Due shall at no time exceed 70%
(Seventy per cent) of the Total Project Cost.

(b) The amount payable in respect of any Debt Due expressed in foreign currency
shall be computed at the Reference Exchange Rate for conversion into the relevant
foreign currency as on the date of Termination Payment. Provided, however, that
the provisions of this Article 15.15 (b) shall not apply if the Concessionaire does
not notify the particulars of any foreign currency loans within [60 (sixty)] days of the
date of conversion of such foreign currency loans into Mauritian currency. Provided
further that all borrowings in foreign currency shall be restricted to the financing of
the Total Project Cost and any borrowings in excess thereof shall not qualify for
computation of Termination Payment.

Full and Final Settlement

Notwithstanding anything to the contrary elsewhere in this Agreement, any Termination
Payment determined pursuant to this Article 15 shall, once paid, be in full and final
settlement of any claim, demand and/or proceedings of the Concessionaire against the
Authority, in relation to Termination of this Agreement and the Concessionaire shall be
excluded from all other rights and remedies in respect of such Termination.

The provisions of this Article 15 shall survive the Termination of this Agreement.
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Article 16
Substitution of Concessionaire

16 Substitution of Concessionaire

16.1

16.2

16.3

16.4

Substitution by Lenders’ Representative

In the Concessionaire’s event of default, Authority shall, if there be any Lenders, send
copy of the Termination Notice to the Lenders" Representative to inform and grant 15
(fifteen) days to the Lenders’ Representative, for making representation on behalf of
the Lenders stating the intention to substitute the Concessionaire. In case Authority
receives representation on behalf of the Lenders, within the aforesaid period, the
Authority shall withhold the termination for period not exceeding 180 (one hundred and
eighty) days, for enabling the Lenders’ Representative to exercise the Lenders’ right
of substitution in accordance with the Substitution Agreement, and substitute the
Concessionaire with Nominated Company.

Substitution by the Authority

In the event that no company is nominated by the Lenders’ Representative to act as
the Nominated Company, Authority may either substitute the Concessionaire with itself
or its own Nominated Company in accordance with the Substitution Agreement, or
terminate the Agreement.

Substitution Process
While carrying out substitution, the Lenders’ Representative or the Authority, as the
case may be, shall follow its procurement procedures for selecting the Nominated
Company and substituting the Concessionaire. Such Nominated Company shall have
to agree to bear all the liabilities of the Concessionaire in terms of this Agreement and
Financing Agreement.

Consequences of Substitution

Authority shall grant, to the Nominated Company, the right to develop, design, finance,
construct, operate and maintain the Project (including entering into Contracts) together
with all other rights of the Concessionaire under this Agreement, subject to fulfillment
of the Concessionaire’s entire obligation under this Agreement by such Nominated
Company, for the remainder of the term of this Agreement. Such rights shall be granted
by the Authority through the novation of the Agreement, if applicable, in favor of the
Nominated Company.

The Authority shall also execute new Substitution Agreement with the Nominated
Company and the Lenders, if there be any. All Contracts and agreements in respect of
the Project including Financing Agreements and all Contracts executed by the
Concessionaire shall stand transferred and novated in favor of the Nominated
Company. Further all rights of the Concessionaire on the Site and Project Assets in
terms of the Agreement shall stand transferred and novated in favor of the Nominated
Company. All approvals/ clearances of the Authority received by the Concessionaire
shall stand transferred and novated in favor of the Nominated Company. The
Concessionaire shall get replaced by the Nominated Company for all purposes related
to the Project.
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Article 17
Dispute Resolution

17 Dispute Resolution

17.1

17.1.1

17.1.2

17.1.3

17.2

17.3

17.3.1

17.3.2

Amicable Resolution

Save where expressly stated to the contrary in this Agreement, any dispute, difference
or controversy of whatever nature between the Parties, howsoever arising under, out
of or in relation to this Agreement, including those arising with regard to acts, decision
or opinion of the Authority (the "Dispute") and so notified in writing by either Party, shall
in the first instance be attempted to be resolved amicably by the representatives of the
Parties.

The Parties agree to use their best efforts for resolving all Disputes arising under or in
respect of this Agreement promptly, equitably and in good faith by holding meetings
(Dispute Meeting), and further agree to provide each other with reasonable access
during normal business hours to all non-privileged records, information and data
pertaining to any Dispute.

If the Dispute is not amicably settled, either Party may refer the Dispute to conciliation
or arbitration in accordance with the provisions of Article 17.2 and 17.3 below.

Conciliation

In the event of any Dispute between the Parties, either Party may call upon the
Independent Engineer or Independent Expert, as the case may be, to mediate and
assist the Parties in arriving at an amicable settlement thereof. Failing mediation by
the Independent Engineer/Independent Exert without the intervention of the
Independent Engineer, either Party may require such Dispute to be referred to the
Director/Secretary of the Authority and the Chairman of the Board of Directors of the
Concessionaire for amicable settlement., If the Dispute is not amicably settled or
resolved as evidenced by the signing of written terms of settlement, either Party may
refer the Dispute to arbitration in accordance with the provisions of Article 17.3.

Arbitration

Procedure

Subiject to the provisions of Article 17.1 and 17.2, any Dispute which is not resolved
amicably shall be finally settled by reference to arbitration. Such arbitration shall be
held in the Mauritius International Arbitration Center (MIAC) and shall be conducted in
accordance with the MIAC Arbitration Rules 2018. The expenses of arbitration shall be
borne equally by both the Parties.

Arbitration Tribunal

The arbitration shall take place before a panel of three (3) arbitrators appointed in
accordance with the MIAC Arbitration Rules (the “Arbitral Tribunal”). Each Party shall
appoint one arbitrator, and the third arbitrator shall be appointed by the two arbitrators
so selected, and in the event of disagreement between the two arbitrators, the
appointment shall be made in accordance with the Rules of Arbitration of the
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17.3.3

17.3.4

17.3.5

17.4

17.5

International Centre for Alternative Dispute Resolution, Mauritius. The third arbitrator
shall serve as presiding arbitrator of the arbitral tribunal.

Place of Arbitration

The place of arbitration shall ordinarily be Port Louis, Mauritius. The governing law of
the arbitration shall be the laws of Mauritius and where the MIAC Arbitration Rules are
silent, Mauritian law shall apply to the arbitration proceedings. The Parties by
agreement, may agree to hold the arbitration hearings elsewhere, if required.

Language

The request for arbitration, the answer to the request, the terms of reference, any
written submissions, any orders and awards shall be in English and, if oral hearings
take place, English shall be the language to be used in the hearings. Any party using
other than English as language shall supply the other party an authorized transcript of
true translation of its submissions into English at its costs and expenses.

Enforcement of Award

(a) The arbitrators shall make a reasoned award (the “Award”). Any Award made in
any arbitration held pursuant to this Article 17 shall be final and binding on the
Parties as from the date it is made, and the Concessionaire and the Authority agree
and undertake to carry out such Award without delay subject to the rights of the
aggrieved parties to secure relief from any higher forum.

(b) The Concessionaire and the Authority agree that an Award may be enforced
against the Concessionaire and/or the Authority, as the case may be, and their
respective assets wherever situated.

(c) This Agreement and the rights and obligations of the Parties shall remain in full
force and effect, pending the Award in any arbitration proceedings hereunder.

Performance during Dispute

Pending the submission of and/or decision on a Dispute and until the arbitral Award is
published, the Parties shall continue to perform their respective obligations under this
Agreement without prejudice to a final adjustment in accordance with such Award.

Adjudication by Regulatory Authority or Commission

In the event of constitution of a statutory regulatory authority or commission with
powers to adjudicate upon Disputes between the Concessionaire and the Authority, all
Disputes arising after such constitution shall be adjudicated upon by such regulatory
authority or commission in accordance with the Applicable Law and all references to
Dispute Resolution Procedure shall be construed accordingly.
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Article 18
Insurance

18 Insurance

18.1

18.1.1

18.2

18.2.1

18.2.2

18.2.3

Insurance Cover

The Concessionaire shall, at its cost and expense, purchase and maintain effective
from the Effective Date and during the Concession Period such insurance policies for
such maximum sums as are necessary and customary under Financing Agreement
and Applicable Laws, and/or in accordance with Good Industry Practice (or may in the
future become available) on commercially reasonable terms and reasonably required
to be maintained consistent with projects and facilities of the size and type of the
Project, including but not limited to the following:

(a) Builders“/Contractors’ all risk insurance;
(b) Erection insurance and/or break down insurance;

(c) Public liability insurance applicable for the Concession Period, Termination and
post- Termination period,;

(d) Statutory insurances or any other insurance required by the Applicable Laws;

(e) Comprehensive Third-party liability insurance including injury or death to Persons
who may enter the Site;

(f) Insurance policies related to any of the Concessionaire’s obligations hereunder;

(g) Any other insurance that may be considered necessary by the Authority/ Lenders
of the Concessionaire, if any, to protect the Concessionaire, its employees and its
assets (against loss, damage or destruction at replacement value) or otherwise,
including all Force Majeure Events that are insurable and not otherwise covered in
items (a) to(f).

Insurance Companies and Costs
The Concessionaire shall insure all insurable Project Assets comprised in the Project;

Allinsurance policies supplied by the Concessionaire shall include a waiver of any right
of subrogation of the insurers there under against, inter-alia, the Authority, and its
assigns, subsidiaries, affiliates, employees, insurers and underwriters and of any right
of the insurers of any set-off or counterclaim or any other deduction, whether by
attachment or otherwise, in respect of any liability of any such person insured under
any such policy.

The Concessionaire hereby further releases, assigns and waives any and all rights of
recovery against, inter-alia, the Authority, and its affiliates, subsidiaries, employees,
successors, assigns, insurers and underwriters, which the Concessionaire may
otherwise have or acquire in or from or in any way connected with any loss covered by
policies of insurance maintained or required to be maintained by the Concessionaire
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18.3

18.4

18.5

pursuant to this Agreement (other than Third Party liability insurance policies) or
because of deductible articles in or inadequacy of limits of any such policies of
insurance, unless otherwise mentioned in this Agreement.

Evidence of Insurance Cover

The Concessionaire shall, from time to time, provide to the Authority copies of all
insurance policies (or appropriate endorsements, certifications or other satisfactory
evidence of insurance) obtained by the Concessionaire in accordance with this
Agreement.

Application of Insurance Proceeds

All moneys received under insurance policies shall be promptly applied by the
Concessionaire towards repair or renovation or restoration or substitution or
replacement of the Project or any part thereof, which may have been damaged or
destroyed. The Concessionaire shall carry out such repair or renovation or restoration
or substitution or replacement to the extent possible in such manner that the Project
or any part thereof, shall, after such repair or renovation or restoration or substitution
or replacement be as far as possible in the same condition as they were before such
damage or destruction, normal wear and tear expected.

Validity of the Insurance Cover

The Concessionaire shall pay the premium payable on such insurance policies so as
to keep the policies in force and valid throughout the Concession Period and furnish
copies of the same to the Authority. Each insurance policy shall provide that the same
shall not be cancelled or terminated unless 10 (ten) days’ clear notice of cancellation
is provided to the Authority in writing. If at any time the Concessionaire fails to purchase
and maintain in full force and effect any and all of the insurances required under this
Agreement, the Authority may at its option purchase and maintain such insurance and
all sums incurred by the Authority in this behalf shall be reimbursed by the
Concessionaire forthwith on demand, failing which the same shall be recovered by the
Authority by exercising right of set-off or otherwise from the Performance Security.
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Article 19
Intellectual Property and Confidentiality

19 Intellectual Property and Confidentiality

19.1

19.1.1

19.1.2

19.2

19.2.1

19.2.2

19.2.3

19.2.4

Proprietary Material

The property in all designs, drawings, processes, methods, details, plans, concepts,
technology, specifications, schedules, programs, reports, calculations, Documents and
other works relating to the Project, including intellectual property rights therein or
thereto, whether registered or not, which have been or are hereafter written, originated,
made or generated by the Concessionaire or any of its employees, Contractors,
consultants or agents in connection with this Agreement or the design, development,
construction, operation and maintenance of the Project/Project Facilities/Project
Assets, shall be and remain at all times the property of the Concessionaire, vest
exclusively in the Concessionaire and ensure to the exclusive benefit of the
Concessionaire (the “Proprietary Material”)

The Concessionaire, as beneficial owner, hereby grants to the Authority a perpetual
non- exclusive license to use such Proprietary Material in connection with the Project,
irrevocably and free of cost. Such license shall carry the right to use the Proprietary
Material for all purposes connected with the Project. Such license shall automatically
get extended to the Authority for Project purpose only, and not for Third Party use or
transfer, upon the Termination of this Agreement or the discharge by the
Concessionaire of its duties hereunder.

Confidentiality

The Independent Engineer/ Authority shall not at any time divulge or disclose or suffer
or permit its servants or agents to divulge or disclose, transfer, communicate to any
Person or use in any manner for any purpose unconnected with the Project any
Proprietary Material or other information, material, Documents, records or data,
concerning the Project, the Concessionaire and the Independent Engineer, the
Authority(including any information concerning the contents of this Agreement) except
of its directors, officials, employees, Contractors, consultants, agents or
representatives on a need to know basis or as may be required by any law, rule,
regulation or any judicial process.

The Authority shall use such Proprietary Material and information only for the purposes
of this Agreement or as otherwise expressly permitted by the Concessionaire in writing.

The Concessionaire shall ensure that all its directors, employees, Contractors,
consultants, agents or representatives execute, deliver and comply with customary
confidentiality and non-disclosure agreements reasonably required by the Authority,
have been duly approved by the Authority, with respect to the Project.

The aforesaid provisions shall not apply to the following information: -

(i) Obtained from a Third Party who is free to divulge the same and which was not
obtained under any obligation of confidentiality; or
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(i) Already in the public domain otherwise than by breach of this Agreement;

(iii) Disclosed due to a court order or under any Act of Government of Mauritius or
required by Applicable Laws.

19.3 Survival

The Concessionaire and the Authority accept and confirm that the provisions of this
Article 19 shall survive the Termination of this Agreement.
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Article 20
Representations, Warranties, and Undertakings

20 Representations, Warranties, and Undertakings

20.1 Representations and Warranties of the Parties

Each Party represents and warrants to the others that:

(a) It is duly organized, validly existing and in good standing under the laws of
Mauritius;

(b) It has full power and authority to execute, deliver and perform its obligations under
this Agreement and to carry out the transactions contemplated hereby;

(c) It has taken all necessary corporate and other action under Applicable Laws and
its constitutional documents to authorize the execution, delivery and performance
of this Agreement;

(d) It has the financial standing and capacity to undertake the Project;

(e) This Agreement constitutes its legal, valid and binding obligation fully enforceable
against it in accordance with the terms hereof;

(f) Itis subject to civil and commercial laws of Mauritius with respect to this Agreement
and it hereby expressly and irrevocably waives any immunity in any jurisdiction in
respect thereof; and

(9) It shall have an obligation to disclose to the other Party as and when any of its
representations and warranties ceases to be true and valid.

20.2 Representations and Warranties of the Concessionaire

The Concessionaire represents and warrants to the Authority that:

(a) it is duly organized and validly existing under the laws of Mauritius, and hereby
expressly and irrevocably waives any immunity in any jurisdiction in respect of this
Agreement or matters arising thereunder including any obligation, liability or
responsibility hereunder;

(b) it has full power and authority to execute and perform its obligations under this
Agreement and to carry out the transactions contemplated hereby;

(c) it has taken all necessary corporate and other actions under Applicable Laws to
authorize the execution and delivery of this Agreement and to validly exercise its
rights and perform its obligations under this Agreement;

(d) it has the financial standing and capacity to undertake the Project in accordance
with the terms of this Agreement;

(e) this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with the terms hereof, and its obligations under this
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(f)

Agreement shall be legally valid, binding and enforceable obligations against it in
accordance with the terms hereof;

all undertakings and obligations of the Concessionaire arising from the RFP or
otherwise shall be binding on the Concessionaire as if they form part of this
Agreement;

(9) the information furnished in the Bid by the Selected Bidder and as updated on or

before the Appointed Date is true and accurate in all respects as on the Appointed
Date;

(h) the execution, delivery and performance of this Agreement shall not conflict with,

(i)

()

result in the breach of, constitute a default under, or accelerate performance
required by any of the terms of its memorandum and articles of association or any
Applicable Laws or any covenant, contract, agreement, arrangement,
understanding, decree or order to which it is a party or by which it or any of its
properties or assets is bound or affected;

there are no actions, suits, proceedings, or investigations pending or, to its
knowledge, threatened against it at law or in equity before any court or before any
other judicial, quasi-judicial, Government Agencies or other authority, the outcome
of which may result in the breach of this Agreement or which individually or in the
aggregate may result in any material impairment of its ability to perform any of its
obligations under this Agreement;

it has no knowledge of any violation or default with respect to any order, writ,
injunction or decree of any court or any legally binding order of any Government
Agencies which may result in any Material Adverse Effect on its ability to perform
its obligations under this Agreement and no fact or circumstance exists which may
give rise to such proceedings that would adversely affect the performance of its
obligations under this Agreement;

it has complied with Applicable Laws in all material respects and has not been
subject to any fines, penalties, injunctive relief or any other civil or criminal liabilities
which in the aggregate have or may have a Material Adverse Effect on its ability to
perform its obligations under this Agreement;

the Concessionaire is duly organized and validly existing under the laws of the
jurisdiction of its incorporation, and has requested the Authority to enter into this
Agreement pursuant to the Letter of Award, and has agreed to and unconditionally
accepted the terms and conditions set forth in this Agreement;

(m) all its rights and interests in the Project shall pass to and vest in the Authority on

(n)

the Transfer Date free and clear of all liens, claims and Encumbrances without any
further act or deed on its part or that of the Authority, and that none of the Project
Assets shall be acquired by it Subject to any agreement under which a security
interest or other lien or Encumbrance is retained by any person, save and except
as expressly provided in this Agreement;

no representation or warranty given by it contained herein or in any other Document
furnished by it to the Authority, including the Bid or to any Government Agencies
in relation to Applicable Permits contains or shall contain any untrue or misleading
statement of material fact or omits or shall omit to state a material fact necessary
to make such representation or warranty not misleading;
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(o) no sums, in cash or kind, have been paid or shall be paid, by it or on its behalf, to
any person by way of fees, commission or otherwise for securing the Concession
or entering into this Agreement or for influencing or attempting to influence any
officer or employee of the Authority in connection therewith;

(p) all information provided by the Selected Bidder in response to the Request for
Proposals/Qualification or otherwise, is to the best of its knowledge and belief, true
and accurate in all material respects;

(q) agree that the execution, delivery and performance by it of this Agreement and all
other agreements, contracts, Documents and writings relating to this Agreement
constitute private and commercial acts and not public or government acts;

(r) consents generally in respect of the enforcement of any judgment against it in any
proceedings in any jurisdiction to the giving of any relief or the issue of any process
in connection with such proceedings;

(s) the Concessionaire shall not venture into or continue any business which is in direct
or indirect competition with the Project. In the event the Concessionaire engages
in such activities, the same shall constitute a fundamental breach of this Agreement
by the Concessionaire;

(t) all undertakings and obligations of the Selected Bidder arising from the Request
for Proposals/ Qualification or otherwise shall be binding on the Concessionaire as
if they form part of this Agreement; and

(u) further representations as may be added depending on the specific circumstances
of the Concessionaire.

20.3 Representations and Warranties of the Authority

The Authority represents and warrants to the Concessionaire that:

(a) it has full power and authority to execute, deliver and perform its obligations under
this Agreement and to carry out the transactions contemplated herein and that it has
taken all actions necessary to execute this Agreement, exercise the rights and
perform the obligations specified under this Agreement on behalf of the Authority.

(b) it has taken all necessary actions under the Applicable Laws to authorize the
execution, delivery and performance of this Agreement.

(c) it has the financial standing and capacity to perform its obligations under this
Agreement.

(d) this Agreement constitutes a legal, valid and binding obligation enforceable against
it in accordance with the terms hereof.

(e) it has no knowledge of any violation or default with respect to any order, writ,
injunction or any decree of any court or any legally binding order of any Government
Agencies which may result in any material adverse effect on the Authority’s ability
to perform its obligations under this Agreement.
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20.4 Disclosure

(a) In the event that any occurrence or circumstance comes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of it. Such notification
shall not have the effect of remedying any breach of the representation or warranty
that has been found to be untrue or incorrect nor shall it adversely affect or waive
any right, remedy or obligation of a Party under this Agreement.

(b) Neither the Authority nor any of its agents or employees shall be liable to the
Concessionaire in contract, tort, including negligence or breach of statutory duty,

statute or otherwise as a result of:

(i) any inaccuracy, omission, unfitness for any purpose of inadequacy of any kind
whatsoever in the data disclosed by the Authority to the Concessionaire in

relation to the Project; and/or

(ii) any failure to make available to the Concessionaire any materials, Documents,
drawings, plans or other information relating to the Project.
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Article 21
Miscellaneous

21 Miscellaneous

211

21.11

21.1.2

21.1.3

21.2

Assignment and Charges

The Concessionaire shall not assign in favor of any person this Agreement or the
rights, benefits and obligations hereunder save and except with prior consent of the
Authority.

Restraint set forth in Article 21.1.1 shall not apply to:
(a) liens/ encumbrances arising by operation of law (or by an agreement evidencing
the same) in the ordinary course of business of the Concessionaire;

(b) mortgage/pledge/hypothecation of movable assets/goods purchased by
Concessionaire, revenue and receivables received by Concessionaire (excluding
Insurance proceeds) in favor of the Lenders for the Project.

Provided, no charge/ mortgage/ lien/ hypothecation or encumbrance of any kind
whatsoever can be created or construed as allowed to be created over the Project
Assets including the Site, assets and equipment provided by the Authority for the
Project.

Provided further that irrespective of security hereinabove permitted, Concessionaire is
irrevocably obligated to procure release of such security and hand over to the
Authority, upon Termination of this Agreement, their respective Project Assets free of
all Encumbrances whatsoever.

The Concessionaire shall not create nor permit to subsist any further Encumbrance
over the Site.

Interest and Right of Set-Off

Any sum which becomes payable under any of the provisions of this Agreement by
one Party to the other Party shall, if the same is not paid within the time allowed for
payment thereof, shall be deemed to be a debt owed by the Party responsible for
payment thereof to the Party entitled to receive the same. Such sum shall until payment
thereof carry interest at prevailing PLR of Bank of Mauritius per annum from the due
date for payment thereof until the same is paid to or otherwise realized by the Party
entitled to the same. Without prejudice to any other right or remedy that may be
available under this Agreement or otherwise under law, the Party entitled to receive
such amount shall also have the right of set-off.

Provided the stipulation regarding interest for delayed payments contained in this
Article 21.2 shall neither be deemed nor construed to authorize any delay in payment
of any amount due by a Party nor be deemed or construed to be a waiver of the
underlying breach of payment obligations.
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213

21.4

21.5

21.6

Governing Law and Jurisdiction

This Agreement shall be governed by the laws of Mauritius. The Courts in the Mauritius
shall have jurisdiction over all matters arising out of or relating to this Agreement.

Waiver

Waiver by either Party of any default by the other Party in the observance and
performance of any provision of or obligations under this Agreement:

(a) shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorized
representative of such Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by either Party to insist on any occasion upon the performance of
the terms, conditions and provisions of this Agreement or any obligation hereunder nor
time or other indulgence granted by a Party to the other Party shall be treated or
deemed as waiver/breach of any terms, conditions or provisions of this Agreement.

Survival

(a) Termination of this Agreement shall not relieve the Concessionaire or the Authority
of any obligations already incurred hereunder which expressly or by implication
survives Termination hereof, and except as otherwise provided in any provision of
this Agreement expressly limiting the liability of any Party, shall not relieve any
Party of any obligations or liabilities for loss or damage to the other Party arising
out of or caused by acts or omissions of such Party prior to the effectiveness of
such Termination or arising out of such Termination.

(b) Termination shall:

(i) not relieve the Concessionaire or the Authority, as the case may be, of any
obligations hereunder which expressly or by implication survive Termination
hereof; and

(i) except as otherwise provided in any provision of this Agreement expressly
limiting the liability of either Party, not relieve either Party of any obligations or
liabilities for loss or damage to the other Party arising out of, or caused by, acts
or omissions of such Party prior to the effectiveness of such Termination or
arising out of such Termination.

All obligations surviving Termination shall only survive for a period of [3 (three)
years] following the date of such Termination.

Amendments

This Agreement and the Schedules together constitute a complete and exclusive
understanding of the terms of the Agreement between the Parties on the subject hereof
and no amendment or modification hereto shall be valid and effective unless agreed to
by all the Parties hereto and evidenced in writing.
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21.7

21.8

21.9

Notices
Unless otherwise stated, notices to be given under this Agreement including but not
limited to a notice of waiver of any term, breach of any term of this Agreement and
termination of this Agreement, shall be in writing and shall be given by hand delivery,
recognized international courier, mail, telex or facsimile transmission and delivered or
transmitted to the Parties at their respective addresses as specified below or such
address, email address, telex number, or facsimile number as may be duly notified by
the respective Parties from time to time, and shall be deemed to have been made or
delivered:

(a) in the case of any communication made by letter, when delivered by hand, by
recognized international courier or by mail (registered, return receipt requested) at
that address, and

(b) in the case of any communication made by telex or facsimile, when transmitted
properly addressed to such telex number or facsimile number.

Severability

If for any reason whatsoever any provision of this Agreement is or becomes invalid,
illegal or unenforceable or is declared by any court of competent jurisdiction or any
other instrumentality to be invalid, illegal or unenforceable, the validity, legality or
enforceability of the remaining provisions shall not be affected in any manner, and the
Parties shall negotiate in good faith with a view to agreeing upon one or more provisions
which may be substituted for such invalid, unenforceable or illegal provisions, as nearly
as is practicable. Provided failure to agree upon any such provisions shall not be subject
to Dispute Resolution under this Agreement or otherwise.

No Partnership
Nothing contained in this Agreement shall be construed or interpreted to create an
association, joint venture or partnership between the Parties. Neither Party shall have
any authority to bind the other in any manner whatsoever.

21.10 Language

All notices required to be given under this Agreement and all communications,
Documentation and proceedings which are in any way relevant to this Agreement shall
be in writing and in English language and true translation into English language if other
than English is used at the costs and expenses of the Party sending such
communication, notice, Documentation and proceedings.

21.11 Counterparts

This Agreement may be executed in [6 (six)] counterparts, each of which when executed
and delivered shall constitute an original of this Agreement but shall together constitute
one and only the Agreement.

21.12 Liability for Review

Except to the extent expressly provided in this Agreement:

(a) no review, comment, certification, verification or approval by the Authority of any
Project Agreement, design, detailed engineering, or document, accounts, invoice,
etc., submitted by the Concessionaire nor any observation, testing, certification,
validation or inspection of the construction, operation or maintenance of the Project
nor the failure to review, approve, comment, observe, test or inspect hereunder shall
relieve or absolve the Concessionaire from its obligations, duties and liabilities under
this Agreement, the Applicable Laws and Applicable Approvals; and
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(b) the Authority, their advisors or shall not be liable to the Concessionaire by reason of
any review, comment, approval observation, testing, certification, verification,
validation or inspection referred in Sub-Clause (a)above.

21.13 Unforeseen Event
Any event or condition that has not been explicitly covered under the provisions of this
Agreement shall be resolved after discussion and mutual agreement between the
Parties.

21.14 Liability and Indemnification

(a) The Concessionaire shall indemnify, defend and hold harmless (the “Indemnifying
Party”) the Authority and its servants, agents, Government Agencies, Government
owned or government controlled entities (“Indemnified Parties”) during the
Concession Period from and against all liabilities, damages, losses, expenses,
claims, suits, proceedings, judgments, settlements, actions, costs of any nature
whatsoever, whether directly or indirectly arising, for personal injury, for damage to
or loss of any property and any Third Party liability, including reasonable attorneys"
fees, actually incurred or suffered by the Indemnified Parties, arising out of or in any
way connected with (i) any breach, negligence, default, omission, violation,
infringement etc., as the case may be, by the Indemnifying Party or Persons claiming
through or under it or due to such Party’s representations and warranties herein;
covenants, agreements or obligations contained herein or the terms and conditions
hereof; any intellectual property right of any Person; (ii) failure of the Indemnifying
Party or Persons claiming through or under it to comply with Applicable Laws or the
Applicable Permits or to pay taxes or make contractual or other payments due and
payable to any Person; (iii) the employment, sickness, injury or death of any Person
employed directly or indirectly by the Indemnifying Party or Persons claiming
through or under it ;or(iv) as provided elsewhere herein.

(b) The Concessionaire shall be responsible for executing, performing its obligations
here under in accordance with the provisions of this Agreement at its risk and
consequence and shall be responsible for any liability whatsoever arising under, in
connection with or in relation to the discharge of obligations hereunder by the
Concessionaire or Persons claiming through or under it and shall indemnify, keep
indemnified and hold the Authority and its advisors harmless in this behalf.

(c) The Authority shall not be liable to the Concessionaire for any indirect,
consequential, incidental, punitive or exemplary damages, loss of profit,
consequential financial or economic loss or any disruption in the flow of Solid Waste
into the Project for any reason whatsoever.

(d) The Concessionaire shall keep the Authority indemnified during the Concession
Period against any claims, damages, liabilities, costs, penalties etc. (i) from or by
any Government Agencies, including the and Third Parties for damages to the
environment or any acts, omissions, defaults or negligence of the Concessionaire
that damages the environment; and (ii) resulting from accidents at work,
occupational diseases and contingencies that may arise at or around the Site or in
the employment of labor and personnel at the Project. The Concessionaire shall
remain liable for its acts or omissions in implementing the Project in accordance with
the Specifications and Standards and the Applicable Laws even after the
Termination of this Agreement by efflux of time or otherwise.

(e) Except as expressly provided in this Agreement, the Concessionaire shall carry out
and perform its rights and obligations under this Agreement and the Project

Solid Waste Management Division Page 103



RFP for Development of Regional IWPF on BOO Basis Revised Volume I11

Agreements at its own cost and risk. It shall be fully responsible for and shall bear
the financial risks in relation to the Project and all its rights and obligations under or
pursuant to this Agreement and the Project Agreements till the Transfer Date.

(f) The provisions of this Article 21.15 shall survive the Termination of this Agreement.

21.15 Liability for review of Documents and Drawings
Except to the extent expressly provided in this Agreement:

(a) no review, comment or approval by the Authority or the Independent Expert of any
Project Agreement, Document or Drawing submitted by the Concessionaire nor
any observation or inspection of the construction, operation or maintenance of the
Project nor the failure to review, approve, comment, observe or inspect hereunder
shall relieve or absolve the Concessionaire from its obligations, duties and liabilities
under this Agreement, the Applicable Laws and Applicable Permits; and

(b) the Authority shall not be liable to the Concessionaire by reason of any review,
comment, approval, observation or inspection referred to in Sub-Clause (a) above.

21.16 Reservation of Rights

No forbearance, indulgence, relaxation or inaction by the Concessionaire at any time
to require performance of any of the provisions of this Agreement shall in any way
affect, diminish or prejudice the right of the Authority to require performance of that
provision, and no delay in exercising or omitting to exercise any right, power or remedy
accruing to the Authority upon any default or otherwise under this Agreement shall
impair any such right, power or remedy or shall be construed to be a waiver thereof or
any acquiescence in such default, nor shall the action or inaction of the Authority in
respect of any default or any acquiescence by it in any default, affect or impair any right,
power or remedy of the Authority in respect of any other default.

21.17 Third Parties
This Agreement and all rights hereunder are intended for the sole benefit of the Parties
and, to the extent expressly provided, for the benefit of the Authority Related Parties,
the Concessionaire Related Parties and the Lenders, and shall not imply or create any
rights on the part of, or obligations to, any other Person.

21.18 Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive
statement of the terms of the agreement between the Parties on the subject hereof, and
no amendment or modification hereto shall be valid and effective unless such
modification or amendment is agreed to in writing by the Parties and duly executed by
persons especially empowered in this behalf by the respective Parties. All prior written
or oral understandings, offers or other communications of every kind pertaining to this
Agreement are abrogated and withdrawn. For the avoidance of doubt, the Parties hereto
agree that any obligations of the Concessionaire arising from the RFP, shall be deemed
to form part of this Agreement and treated as such.
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Schedules to the Concession Agreement
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Schedule 1 - Scope of Works

The scope of the work (the “Scope of the Work”) shall mean and include, during the
Concession Period:

(a) Planning, design, engineering, financing, procurement and construction of the Project on
the Site set forth in Schedule 6 together with provision of the Project Assets in conformity
with the Specifications and Standards and other provisions of this Agreement;

(b) operation and maintenance of the IWPF in conformity with the Specifications and
Standards and other provisions of this Agreement;

(c) provide Services in conformity with the Specifications and Standards and other provisions
of this Agreement;

(d) performance and fulfilment of all other obligations of the Concessionaire in accordance
with the provisions of this Agreement and matters incidental thereto or necessary for the
performance of any or all of the obligations of the Concessionaire under this Agreement.

It shall broadly include but not limited to the following:

(1) The Concessionaire shall setup the Integrated Waste Processing Facility at its own
cost on the designated Site procured by the Concessionaire for the Project.

(2) The Concessionaire shall design, construct, operate and maintain all the Project
Assets and Project Facilities in compliance with all Applicable Laws at its own cost.
The Concessionaire shall take all Applicable Permits and comply with the provisions
therein from time to time.

(3) For the IWPF, use of technology for RDF, composting, and material recovery shall be
in line with the Applicable Laws

(4) The Concessionaire shall at its cost and expense procure all machinery and equipment
for IWPF. The Concessionaire shall comply with proprietary rights, licenses,
agreements and permissions for materials, methods, processes and systems used or
incorporated in the Project.

(5) The Project shall achieve COD within a period of 18 (Eighteen) months from the
Effective Date. The Concessionaire shall submit monthly progress reports during the
above period to Independent Engineer.

(6) The Concessionaire shall operate and maintain the Project in accordance with the
Applicable Laws.

(7) The Concessionaire shall ensure that the processing of waste at IWPF should achieve
total elimination of landfilling requirement. The Residual Waste generated from the
IWPF should in any circumstances not in excess the standards specified in this
Agreement.

(8) The Concessionaire will also ensure treatment and discharge of leachate generated
from IWPF is in accordance with the discharge standards prescribed in this Agreement

(9) All non-biodegradable waste viz. plastic, metal, glass, electronics & other items are to
be segregated and recycled/ reprocessed through recycling/ re-processing directly or
indirectly and appropriate/retain the whole of the sale proceeds.

(10)  All penalties, levies due to any non-compliance will be borne by the Concessionaire.
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(11)
(12)

(13)

The Concessionaire shall retain revenue generated through products produced out of
waste Processing.

The Concessionaire shall share the revenue generated through carbon credits in
accordance to terms and conditions mentioned in this Agreement.

The Concessionaire shall maintain daily records of quantum of incoming, processed
waste, rejects, products and product quality in the formats approved by the
Independent Engineer. The monthly report shall be submitted by the Concessionaire
to the Authority or its nominated agency. The monthly report may be subject to
verification by Independent Expert.

The Concessionaire shall arrange for all facilities and equipment for weighing -
minimum 2 (two) electronic weighbridges with CCTV cameras, platforms etc. The
Concessionaire shall also store at least past 2 months of such video feed and make it
available for inspection at the request of the Authority.

The Concessionaire shall develop the surrounding of the plant with green concept
having plants, lawns, gardens etc. as model spot for educating students/ public on
environmental protection and best environment practices.

The Concessionaire shall erect at least (1) signboard with details (capacity, contact
details and signage) about the IWPF in English and local language of a size not less
than 2ft. by 4ft. each, adjacent to the main entrance in a manner that is ordinarily visible
to any person using such entrance.

The Concessionaire shall at all times comply with the statutory norms for pollution
control.

The Concessionaire will place a board at the entrance of the Processing facility
displaying emission and discharge parameters of air & water.

The Concessionaire shall display layout at the entrance and establish adequate
required signages in the IWPF.

The workers involved in waste handling shall be provided with gloves, masks,
uniforms, aprons and other Personal Protective Equipment (PPE).

The Concessionaire shall setup three tier Grievance Redressal Mechanism by
Effective Date for workers, community, customers and contractor to receive, record,
address and respond to the complaints.

The Concessionaire shall transport the Residual Waste at its own cost and expense to
the designated transfer station or Sanitary Landfill Facility.

The Concessionaire shall undertake stakeholder engagement to achieve and maintain
the societal license to operate.
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Schedule 2 - Applicable Permits

Sr.No | Applicable Laws | Purpose of the Law Legal Requirement
(as Amended)

1. Build Operate To provide legal framework for | BOT Agreement approved by
Transfer Projects execution of projects under Build | Cabinet.

Act 1/2016 Operate Transfer (BOT)
agreements.

2. Economic Economic Development Board | Liaising with relevant authorities
Development Board | single interface for all investors | to issue licenses, permits or
Act 11/2017 (Non — Citizens even corporate | grant authorizations.

personality).

3. State Lands Act To make provision of how to deal | The Minister responsible for
21/1856 with land owned by the State | land use can sell or lease out

required for development. State land as per legal
provisions in the Act.

4, Town and Country To make provision for the orderly | An Outline Planning Permission
Planning Act 6/1954 | and progressive development of | for the Project.

land, towns and other areas,
whether urban or rural.

5. Local Government | To provide the legislative |e Minister designating waste
Act 36/2011 framework for local authorities to | disposal site or waste

manage the economic and social | management facility.
well-being of their areas. e Building and Land Use Permit.

6. Local Government | Fees Building and Land Use | Leviable Annual Fee (MUR)
(Fees) Regulations | Permit. e Operation of landfills -150,000
GN 252/2019 ¢ Recycling plant -7,000

e Scavenging contractor -
40,000

7. Local Government | Provide for efficient storage | Waste only deposited in a waste
(Dumping and | collection and conveyance of | management facility.

Waste Carriers) | waste to approved disposal sites
Regulations or other waste management
GN 193/2021 facilities.

8. Planning and | To make comprehensive | A development permit for
Development  Act | provision with respect to land use | undertaking development —
32/2004 planning and development in | valid for a period not exceeding

Mauritius. 3 years.

9. Environment This law provides for the |e Preliminary Environmental

Protection Act protection and management of | Report for recycling.
19/2002 the environmental assets of |e E|A license for incineration of
Mauritius. municipal solid waste, land
clearing and development,
landfill, transfer station for
solid waste.
10. | Environment Levy for processing of an |Fees for Applications (MUR)

Protection
(Applications for
PER Approval &
EIA
License)(Processing

application for PER and EIA
License.

e PER 3,000
e E|A License 15,000
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Fees) Regulations
GN 143/2011

11. | The Building Control | For this Project it lays out the | Guarantee people’'s safety,
Act 9/2012 basic requirements for buildings. | society’s well-being, the
protection of the environment,
and aesthetic value.
12 Local Government To register all recyclers and To apply to the Solid Waste

(Registration of
Recycler and
Exporter)
Regulations 2013

exporters of waste materials
specified in the Schedule of the
Regulations

Management Division so as to

be registered as
recycler/exporter.

Note: The above list of Applicable Laws and Applicable Permits is indicative. The
Concessionaire shall be required to comply with all Applicable Laws for the Project,
irrespective of whether they are mentioned in the above list or not.
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Schedule 3 - Specifications and Standards, Key
Performance Indicators, and Liquidated Damages

A. Minimum Design Standards

1.

3.

Components and Capacity

(i) The site should be large enough to accommodate the IWP facility of Installed
Capacities with all essential and desirable components to process the waste during
entire Concession Period. The expected land area for the Project of 80,000 tons per
annum of incoming waste is around 6 (six) hectares.

(i) The IWPF shall be provided with mandatory composting and MRF facilities.
Concessionaire has option to provide RDF processing facility. The capacities of the
individual component of compost, MRF and RDF (optional) facilities shall be as
determined and proposed by the Concessionaire in the Bid. The combined minimum
Installed Capacity shall be 75000 Tons per annum but shall not exceed 100.000 Tons
per annum.

(iii) The buildings and construction work in IWPF will be designed and constructed for
minimum design life of 35 years

(iv) Plant should be hygienic and should be designed aesthetically by utilizing optimum
carpet area above the ground

(v) The IWPF will be designed to process Minimum Assured Quantity of MSW during
Concession Period of the Project. It should be able to handle the mixed waste though
Authority on best effort basis will provide Segregated Waste.

(vi) The IWPF shall be compatible to all weather conditions so that the processing of
waste is continuous and unhindered during the entire Concession Period.

Site Fencing

Project Site shall be fully secured by boundary wall and wire mesh fencing having a height
of at least 2.4m above plinth area with top 0.6 m being barbed wire fencing with mild steel
angles and provided with proper gate to monitor incoming vehicles, to prevent entry of
unauthorized persons and stray animals.

Access Road and Internal Road

(i) The Access Road be concreted or paved so as to avoid generation of dust particles
due to vehicular movement and shall be so designed to ensure free movement of bulk
waste carrying trucks and other machinery. The Access Road shall be designed to
accommodate vehicles having a minimum 40 tons gross weight. The Access Road
shall be at a minimum of 15m wide to handle two- way transfer trailer traffic. The
Access Road shall be design and construct to include ditching and drainage.

(i) The internal roads should be good quality motorable roads have carriage width of
minimum 5 meters and designed to ensure movement of bulk waste carrying trucks
and other machinery.

Lighting and Distribution System

The Project Facilities shall have adequate lighting system to achieve the prescribed lux
levels under the Applicable Laws for the different working areas, achieve a minimum lux
level of 20 for the working area and street lighting with permanent steel light posts for
internal roads and access roads.
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Distribution System (including distribution equipment, protective devices, fuse switches,

isolators, distribution boards, cables systems for IT, Lighting, communication, safety, alarm

system) should have

(a) Ratings clearly marked,

(b) Fuse elements and circuit breakers mechanism in working order,

(c) Contacts and connections clean and mechanically tight,

(d) No overheating during normal operating loads,

(e) Cable joint boxes free from compound leaks,

(f) Markings and covering notices where necessary,

(9) All electrical installations to comply with applicable codes,

(h) Wiring, fittings, fixtures, controls and safety devices shall be properly housed and
fastened securely to their intended point of anchorage and labeled.

5. Amenities
The IWPF shall have adequate amenities and utilities such as water for processing,
drinking water, sanitation (preferably bathing facilities for workers) and lighting
arrangements in accordance with Good Industry Practice.

Water Systems: All pipe network and fittings of water system and drainage system shall
be fastened securely to their intended points of anchorage and there shall be no drips and
leaks of water or waste water from pipe network, taps, valves and/or fittings. The system
should function as intended without due noise and vibrations.

6. Greenbelt
A green plantation of minimum 6m width shall be maintained along the boundary fence.
The species of trees for providing vegetative cover shall be local species and should be
approved by the Independent Engineer

7. Inspection Facility
(i) The Project Site shall have waste inspection facility to monitor waste brought in, office
facility for record keeping and shelter for keeping equipment and machinery including
pollution monitoring equipment. The Concessionaire shall maintain record of waste
received, accepted, processed, product manufactured, and residual waste disposed.

(ii) afully electronic, automatic weigh bridge with one/ two independent weighing platforms
of rated capacity of 40 metric tons each and resolution of 5 kg equipped with the latest
technology along with backup server facility shall be provided at the entry gate of the
IWPF. Each weighing platform shall have minimum dimensions of 12m length and 3m
width. Data of weighing system shall be maintained properly for the entire Concession
Period with backup server facility and shall be provided as & when required by the
Authority/Project Engineer.

(iii) The Project shall install and maintain a close circuit camera at IWPF Input and Output
Weighbridges to record the vehicles being weighed. The camera shall record clearly
the registration details of the vehicle and face of the vehicle driver along with time. The
weighbridge shall be appropriately connected to the Authority to transmit data and
video images to enable real-time monitoring by the Authority. The Authority reserves
the right to depute its own employees/ nominees/ Independent Experts to manage or
monitor the weighbridge operations on a continuous basis.
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10.

11.

(iv) All incoming and outgoing vehicles to the IWPF shall be weighed, inspected and
cleaned regularly.

(v) All incoming waste to the IWPF shall be visually evaluated for hazardous material

Storage Facility

(i) The separate storage should be provided for the fresh MSW and for each product. The
flooring should be impermeable made from acid resistance concrete with a hardened
liner surface to minimize corrosion from acidic leachate. The storage should have
minimum capacity to hold 3 days waste. It shall be provided with facility for collection
of leachate into lined drains leading to a leachate collection/ treatment facility;

(i) The impermeable base shall have permeability coefficient less than 10-7 cm/sec. The
base shall be provided with 1 to 2 per cent slope and circled by lined drains for
collection of leachate or surface run-off;

Windrow Area

The windrow area shall be provided with impermeable base. Such a base shall be made
of concrete or compacted clay of 50 cm thick having permeability coefficient less than 10—
7 cm/sec. The base shall be provided with 1 to 2 per cent slope and circled by lined drains
for collection of leachate or surface run-off;

Storm Water Drainage

(i) The storm water drain shall be designed and constructed in such a way that the surface
runoff water is diverted from the site and does or enter the Project Site especially the
storage and processing area, and leachates from solid waste do not get mixed with the
surface runoff water. It is independent from the Leachate System

(i) Provisions for diversion of storm water discharge drains shall be made to minimize
leachate generation and prevent pollution of surface water and also for avoiding
flooding and creation of marshy conditions. There should not be stagnation of rain
water in the Project Site.

Leachate Management

(iy Provisions for management of leachates including its collection and treatment shall be
made. The leachate shall be recirculated for moisture maintenance in composting.
The treated leachate shall be recycled or utilized as permitted, otherwise shall be
disposed, after meeting the standards specified. In no case, leachate shall be released
into open environment

(i) The Leachate System will have leachate collection tanks, leachate network and
leachate treatment plant of adequate capacity of suitable technology to meet the
standards specified in this agreement. The leachate treatment plant shall be designed
as a modular unit and so as to allow for increase in capacity in line with the increase
in leachate treatment requirement. Overall design of the leachate system should be
such as to ensure that there is no percolation of the leachate into the ground and it
does not come into contact with any water body. The designs of leachate collection
and treatment system should be carried out for the peak flow, as generated during the
monsoon period

(iii) Arrangement shall be made to prevent leachate runoff from landfill area entering any
natural drain, stream, river, lake or pond. In case of mixing of runoff water with leachate
or solid waste, the entire mixed water shall be treated.
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12. Quality Control Laboratory
Provision for a quality control laboratory with the equipment adequate to carry out the MSW
analysis and characterization is mandatory. Other provision for other tests such as
leachate quality, compost quality, RDF quality is desirable. Concessionaire can undertake
these tests regularly and on demand by Authority from third party agencies

13. Residual Waste and Products
(i) Only the Residual Waste of IWPF shall be sent to Sanitary Landfill Facility for disposal
by Concessionaire at its own cost. Excluded Waste shall be removed from normal
waste by the Concessionaire to be discarded by the Authority at its own cost.
(i) The end products compost and RDF shall meet the standards notified from time to
time.

14. Fire Fighting Equipment:

(i) Fire Safety Systems compliant with statutory regulations and service standards at
all times

(i) Fire extinguisher and firefighting equipment shall be maintained as per applicable
code

(iii) Fully operational within manufacturer's recommendations

(iv) Hydrants, sprinklers and hoses shall be at correct operating pressure and capacity

(v) Pipe network free from corrosion, leaks and drips

B. Service level Specifications

The Concessionaire will undertake all activities to meet following service quality specifications

S.N Description Service level Specifications

1 IWPF Facility (a) The IWPF facility is designed, constructed,
operated and maintained as per the minimum
design specification prescribed above

(b) No suspension of receiving of MSW at the
IWPF any time during the Concession Period

(c) Operations of IWPF will not emit smell, odor,
fugitive dust and litter and become cause of
nuisance to the community

(d) Hygiene and aesthetics shall be maintained all
the time at Project Site and surrounding area.

(e) Green belt along the fence shall be maintained
in good condition

2 Compliance with (a) Compliance with the Applicable Laws,
Lawand_ Applicable Permits and the terms and
Concession conditions of this Agreement.

Agreement

(b) Compliance with Labor law, rules and
regulations and working conditions. No child
labor and forced labor will be engaged in the
Project

(c) Undertake Compliance Audit of the Project
annually and submit the report to the Authority

(d) Quality of compost and RDF shall conform to
quality regulatory standards and standards
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prescribed in Agreement.

(e) Concessionaire has valid 1ISO 9001, ISO 14001
and ISO 45001 accreditation or equivalent.

(f) All procedure for compliance of the Applicable
Laws and Standards are operational

3 Weigh Bridge (a) Carry out calibration test of the weigh bridges
at the IWPF twice in a year starting from the
Effective Date and a copy of the calibration test
result is submitted to authorized representative
immediately after the test.

(b) Stamping of weighbridge shall be done through
Competent Authority

(c) Conduct the third-party weigh bridge data
audit at least once in every month starting from
the COD and submit the result of such audit to

the Authority
4 Storm water (a) All storm water drains are free from litter and
drainage extraneous material, clogging and allows

unobstructed flow of water

(b) Shape, slope and conditions of storm water
drains maintained in the designed manner
during the lifetime of the Project

(c) No stagnation of rain water on the Project Site.
(d) No mixing of leachate with storm water

5 Leachate (a) The integrity and functionality of the sewage and
Collection, leachate treatment disposal systems are
Drainage and maintained all times.

Treatment (b) Leachate drains are free from clogging and
System allows unobstructed flow of leachate.

(c) The shape & conditions of the leachate drains
are maintained in the designed manner during
the lifetime of the Project

(d) No overflow of leachate from the leachate
collection tanks

(e) Cracks or leaks in the leachate collection and
drainage system to be sealed immediately

(f) Maximum period for shutdown of treatment plant
will not exceed 24 hours

(g) Leachate treatment and disposal shall comply to
applicable Discharge Standards all the time. No
untreated leachate will be let out from the Site,
unless it meets the prescribed standards.

(h) Carry out the quarterly third-party monitoring of
treated leachate and receiving body and submit
the report to the authorized representative

6 Quality Control (a) Quality and calibration certification from
Laboratory manufacturer/independent certification agency
(approved by the Independent Engineer) will be
renewed every year
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(b) Data recording and reporting format to be
decided in consultation with the Independent
Engineer and to form part of the O&M Manual.

7 Internal roads
and Access
roads

(a) The roads, pavings, paths, driveways, parking
areas, facility entrance shall be sound, safe and
even surface with no pot-holes or sinkings and
in good motorable condition. The road markings
are clear and complete.

8 Building
Structures

(a) All elements of external and internal building
fabric (including fixtures, fittings, floor, floor
coverings), finishes, furniture and equipment or
a services system component shall be
functional, operational and satisfy the
performance requirement.

(b) Building fabric free from damp penetration,
debris and moss growth. Building fabric, utilities
and services shall be regularly and periodically
maintained for leakage, plastering, cementing,
painting etc

(c) Free from structural cracks and/ or deflection.
No cracks in the top RCC layer of the platforms
and impermeable surfaces. The Steel structures
shall periodically be maintained for welding,
riveting, painting, etc.

(d) Function as intended & free from all but minor
surface blemishes and wear and tear, corrosion.
(e) Floor/ floor covering is free from tears, scoring,
cracks or any other damage that is unsightly
and/ or could cause a health and safety hazard.

(f) Facade beauty is maintained by timely
intervention and regular painting.

(9) Ensure utility infrastructure like water supply,
effluent disposal system, communication system
is maintained in fully functioning conditions.

(h) External sign postings shall be secure and
sound, at appropriate locations, highly visible
both day and night, offers clear and concise
information.

(i) Building audit shall be conducted once in 5 years
to assess the compliance with regular and
periodic maintenance and audit report submitted
to the Authority.

9 Plant machinery
and equipment

(a) Al machinery and equipment shall be
maintained clean and in good working conditions
through preventive and responsive maintenance
of conveyors, pulverizer, mixer, drier, fans,
burners, hydraulic press, molds, utilities,
lightings, pollution control equipment including
treatment plant. etc,

(b) Undertaking of planned preventive maintenance
as per manufacturer’s instructions
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(c) Reactive repair and maintenance of all
machinery and equipment in accordance with
manufacturer’s recommendations

(d) Implement and maintain a planned replacement
system for expired assets

(e) Testing and calibration of all equipment as per
user manual

10 Residual Waste (a) The Residual Waste Quality (including moisture
content) should be tested regularly, and test
results should be accompanied during transfer
of Residual Waste for landfilling and included in
the annual report submitted to the Authority.

(b) Only the Residual Waste which has passed the
maturity test as prescribed in Table 2 shall be
termed as fit for Landfilling:

1 Staffing (a) There are no reported staff shortages

(b) All staff have been vetted and approved for work
in areas as appropriate

(c) A procedure for disseminating hazard and safety
warning is operational and disseminating
information in a timely manner

(d) Staff handling waste have been provided with
adequate PPEs for Occupational Health Safety

Solid Waste Management Division Page 116



RFP for Development of Regional IWPF on BOO Basis

Revised Volume 111

C. Key Performance Indicators

The Concessionaire shall develop, operate and maintain the Project Facilities such that it
achieves the performance indicators comprising availability, reliability, operation, punctuality,
frequency, safety, Good Industry Practice and Applicable Laws.

S.N Key Performance
Indicator

Performance Standards

1 Availability

The Availability of the Project Facilities (including
Processing Facilities, Weigh Bridges, QC
Laboratory, and Leachate Treatment Plant) at the
Site on every day during the post-COD period shall
be 100% (one hundred per cent) (the “Guaranteed
Availability”).

2 Operation

There are adequate arrangements of Project
Facilities as per Specifications and Standards.

All  machinery, equipment and facilities are
operational, function efficiently, and their
availability is no less than 98% (ninety-eight per
cent) in a month;

The Project Facilities are maintained in accordance
with O&M Requirements;

Residual Waste complies with the Maturity Test all
the times

Compost and RDF produced complies with the
applicable standards all the time

3 Punctuality and duration of
work

The Punctuality as to the duration of work of the
Project Facilities (including Processing Facilities,
Weigh Bridges, QC Laboratory, and Leachate
Treatment Plant) shall be measured on a monthly
basis in terms of the percentage of days with
minimum 8 (eight) hours of operation to the total
number of working days (“Duration Punctuality”).

Duration Punctuality shall be equal to or more
than [80% (eighty percent)] respectively.

4 Safety of Operations

The Parties agree that the safety of operation of the
Project Facilities shall be measured in terms of
inverse of number of accidents per 1,00,000 MT
(One Lakh Metric Tons) (the “General Safety”) and
the number of fatalities per 1,000,000 MT (One
million Metric Tons) (the “Severe Safety”),
respectively.

The Concessionaire agrees that the General
Safety and the Severe Safety, as the case may be
shall be equal to or more than 1 (one).
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5 Extent of Recovery e The quantum of waste recycled or processed shall
be expressed in terms of percentage of Incoming
Segregated Waste (the “Extent of Recovery”) The
Extent of Recovery shall be annually increased by
the Concessionaire up to 95% (ninety-five per cent)
or above, with the minimum recovery not being less
than 80% (eight per cent) during any year of
operation. The quantum of Residual Waste shall
not exceed 20% (twenty per cent)] in a year. Only
the Residual Waste which has passed the maturity
test as prescribed in Table 2 shall be termed as fit
for Landfilling:

e The quantity of unprocessed Incoming Segregated
Waste stored at Site shall not exceed 15 days
quantity (calculated from the 15 days trailing

average)
6 Efficiency in redressal of | ¢ The total number of Project related complaints
customer complaint redressed within 24 (twenty-four) hours of the

receipt of complaint, as a percentage of the total
number of Project related complaints received in
the given time period (the “Efficiency in Redressal
of Customer Complaint”) shall be increased by the
Concessionaire annually up to 99% (ninety nine
per cent), with the efficiency not being less than
50% (fifty per cent) during any year of operation

The Concessionaire shall, no later than 7 (seven) days after the end of each month, furnish to
the Authority, a report stating the KPI achievement of the Project Facility as measured on a
daily basis. The Concessionaire shall promptly give such other relevant information as may
be required by the Authority.

Computation of Availability of Project Facilities

1. The "Availability' of each Project Facilities will be determined as a ratio of the number of
hours in a day during which such Project Facility was available to carry out operations up
to its design capacity, to the total number of hours in a day, and the term 'Available' shall
be construed accordingly.

2. In computing the Availability of each Project Facilities, the Concessionaire agrees that the
Project Facilities will be deemed to be Available at all times, other than during the period
of:

(a) an Unscheduled Outage affecting such Project Facility;

(b) a Power Outage affecting such Project Facility;

(c) suspension of the O&M services for such Project Facility, for reasons attributable to
the Concessionaire; or

(d) an Emergency affecting such Project Facility, attributable to the Concessionaire, during
which the Project Facility will be deemed to be not Available.
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3. Notwithstanding anything to the contrary contained in this Agreement, during the period of
a Force Majeure, the Project Facility affected by such a Force Majeure will be deemed to
be Available.

D. Liquidated Damages

1. Delay Liquidated Damages
(i) Upon occurrence of a Concessionaire Event of Default resulting in a delay of
construction completion beyond the Scheduled Construction Completion Date and/or
commissioning of the Project beyond the Scheduled COD, the Authority shall, without
prejudice to its other rights and remedies hereunder or in law, be entitled to encash
and appropriate the relevant amounts from the Construction Performance Security as
Liquidated Damages (the “Delay Liquidated Damages”) in the following manner:

(a) Delay beyond Scheduled COD up to fifty (50) days —Authority shall encash
10% of Construction Performance Security (i.e. at the rate of 0.2% per day)
on proportionate basis.

(b) Delay beyond Scheduled COD for more than 50 days up to hundred (100)
days — Authority shall encash another 15% of the Construction Performance
Security, over and above encashment done in (a) above (i.e at the rate of
0.3% per day) on proportionate basis.

(c) Delay beyond Scheduled COD for more than 100 days up to one hundred
and eighty (180) days — Authority shall encash another 25% of the
Construction Performance Security, over and above encashment done in
(a) and (b) above (i.e. at the rate of 0.5% per day) on proportionate basis.

In case the commissioning of Project is delayed beyond 180 days from the Scheduled
Construction Completion Date and/or Scheduled COD, it shall constitute a
Concessionaire Event of Default.

(i) The Parties acknowledge that the Delay Liquidated Damages are a genuine pre-
estimation and reasonable compensation for the loss that shall be suffered by Authority
as a result of the delay in the completion of the Project Facilities, and not as penalty.

2. Liquidated Damages for failure to achieve KPIs

(i) Availability Liquidated Damages

If the Availability on any given day in a month/quarter is less than the Guaranteed
Availability, then the Concessionaire shall pay the liquidated damages (the “Availability
Liquidated Damages”) equal to 0.1% (zero point one per cent) of the O&M
Performance Security for each such day.

(ii) Performance Liquidated Damages

If the compliance of KPIs (other than Availability of Project Facilities) on any given
day(s) in a month/quarter is less than the benchmarks, then the Concessionaire shall
pay the liquidated damages (the “Performance Liquidated Damages”) equal to 0.1%
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(zero point one per cent) of the O&M Performance Security for each such day. If the
Concessionaire cures within 2 days of notice of the first instance of non-compliance,
then Concessionaire shall not be liable to pay any Performance Liquidated Damages.
If first breach continues beyond 2 days of notice, the Concessionaire shall be liable to
pay the Performance Liquidated Damages at the rate set forth in this Clause. If another
instance of non-compliance occurs within 6 (six) months of the first breach, continues
beyond 2 (two) day of notice, then Concessionaire shall liable to pay twice the amount
of the Performance Liquidated Damages set forth in this Clause. If another instance of
non-compliance occurs within 6 (six) months of the second breach, continues beyond
2 (two) day of notice, then Concessionaire shall liable to pay thrice the amount of the
Performance Liquidated Damages set forth in this Clause. If a failure to comply with
the KPIs results in occurrence of a third breach more than 3 (three) times in a
continuous 12 (twelve) month period, it will be treated as a Concessionaire Event of
Default.

The payment of Performance Liquidated Damages will not absolve the Concessionaire
from any other liability under Applicable Law.

(i) The aggregate Availability Liquidated Damages and/or Performance Liquidated
Damages payable by the Concessionaire in any month/quarter of the O&M Period will
be deducted from the Payments due to the Concessionaire for such month/quarter or
encashed from Operations Performance Security. If the Availability Liquidated
Damages for a month/quarter exceed the Payments for such month/quarter, then the
excess amounts shall, at the discretion of the Authority, either be adjusted against the
Payments for the subsequent month/quarter or recovered from the O&M Performance
Security.

(iv) Notwithstanding anything to the contrary contained herein, in the event in any
month/quarter the aggregate of Availability Liquidated Damages and Performance
Liquidated Damages levied by the Authority on account of non-performance exceeds
MUR. [*] (Mauritian Rupees [*]), then the same shall be construed as Concessionaire
Event of Default, which shall make this Agreement liable for termination.
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Table 1: Quality Standard for Compost

Revised Volume II1

MS 164: 2010
No |Parameter |Requirements | Test Method
1 Moisture Content, % 25-40 EN 13040
2 Particle Size distribution PO g T— Annex B
screen or smaller
3 pH 55-8.0 EN 13037
< Electrical Conductivity, dS/m €35 EN 13038
S Organic Matter content, % (dry weight basis) |2 25 EN 13039
6 Total Nitrogen (organic & inorganic), % 208 EN 13654-2
7 C/N ratio 15:1-25:1 ISO 10654
Physical contaminants
s Glass, metal and rigid plastics » 2 mm (%, dry <05 T —
weight basis)
9 Pla.stnc - lnght flexible or film > S mm (%%, dry <s Annex B
weight basis)
10 Sto.nes and. lumps of clay > S mm (%, dry <s FE——
weight basis)
Potentially toxic elements (on dry weight basis)
5 < AOACS75.03
11 Arsenic, mg/kg <10 @) (b)
12 Chromium, mg/kg <50 EN 13650
13 Copper, mg/kg <200 EN 13650
14 Lead, mg/kg <100 EN 13650
15 Mercury, mg/_lg <€0.15 ISO 16772
16 Nickel, mg/kg <50 EN 13650
17 Zinc, mg/kg < 300 EN 13650
18 Cadmium, mg/kg <3 EN 13650
Pathogens (fresh mass)
19 Escherichia coli (CFU)/g < 1000 ISO 11866-2
20 Salmonella spp, 25 g fresh mass Absentin 25 g ISO 6579
Plant response
21 Germination Test, % germination |280 [Annex D
Weed seeds and propagules
22 Germinating weed seeds or propagules ]Absent IAnnex E
Stability/Maturity
23 Maturity Test, Solvita maturity index >7 Annex F
24 Microf)ial Respiration Rate, mg CO2/ g <16 PR
organic matter per day

The compost shall also be free from items such as PVC, glass, metal, and biomedical waste.
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Based on the discussions held with existing IPPs in Mauritius, the requirements for acceptance of

the RDF within the existing power plants is as follows:

1. The RDF shall comprise of at least 75% of woody green waste and a maximum of 25% of other

green waste, paper and cardboard rejects

2. The RDF should be free from Plastic waste and other types of hazardous and non-hazardous

waste.

3. The composition of the RDF shall be as follows:

Revised Volume II11

Table 2: Quality Standard for RDF

Parameter Value for 82 bar boilers Value for 44 bar boilers
Size 0-25mm 0—-25mm
Density =200 kg/ cum =200 kg/ cum
Chlorine Max 0.2% (dry basis) Max 0.5% (dry basis)*
Sulphur Max 1.5% (dry basis) Max 1.5% (dry basis)
Potassium & Sodium Max 0.3% (dry basis) Max 0.3% (dry basis)
Zinc Max 0.02% (dry basis) Max 0.02% (dry basis)
Lead Max 0.01% (dry basis) Max 0.01% (dry basis)
Humidity Max 45% Max 45%
Ash content Max 15% (dry basis) Max 15% (dry basis)
Ash fusion temperature | >1000deg C >1000 deg C
Net Calorific Value (as | Min 8.5 MJ/ kg (2031 Kcal/ [ Min 8.5 MJ/ kg (2031 Kcal’ kg)
received) kg)

Note 1: The characteristics of RDF should be subject to minimal variation.

Table 3: Maturity Test for Residual Waste

Test 1: Starch lodine Test

Objective

To determine the maturity of the composting sample

Reagents & Chemicals

1.
2.
3.

35% perchloric acid (v/v)
2% lodine solution

Dissolve 4 gms of iodine (AR grade) and 8 gms of
Potassium iodide in 500 ml distilled water

Method

. Weigh 1 gm of air dried sample in a 100

ml beaker

. Add 20ml of 35% perchloric acid beaker, keep the

mixture to react for 20 minutes

. Filter the slurry through Whatman No. 542 filter paper in

a 250 ml conical flask

. Add 2 ml of iodine solution to the filtrate and observe the

color change
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Objective

To determine the maturity of the composting sample

Results

Golden Yellow Color
Reddish Brown Color
Greenish Blue to Blue Color

Indicates complete degradation
Indicates incomplete degradation
Indicates no degradation

Test 2: Carbon — Nitrogen Ration (CN Ratio) Test

The samples shall be tested for the C/N ratio (Organic water-soluble Carbon/ Organic water-
soluble nitrogen). The C/N ratio shall be less than 7. If this acceptance criterion is not fulfilled all
the heaps of Residual Inert Matter is "not fit for landfilling" and further stabilization is required.
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1.1.

1.2.

1.4

1.5

1.6

3.2.

Schedule 4 - O&M Requirement

O&M Requirements

The Concessionaire shall, at all times, operate and maintain the Project in accordance
with the provisions of the Agreement, Applicable Laws, Applicable Permits and Good
Industry Practice. In particular, the Concessionaire shall, at all times during the Operation
& Maintenance Period, conform to the O&M Requirements set forth in this Schedule.

The Concessionaire shall repair or rectify any defect or deficiency set forth in Clause 2 of
this Schedule within the time limit specified therein and any failure in this behalf shall
constitute a breach of the Agreement.

The Concessionaire shall report and register all occurrences of Unscheduled interruptions
to the planned operations including fires, explosions, break- down of vehicles, break-down
of essential machinery & equipment, etc.

The Concessionaire shall arrange for all equipment, machinery, tools and other resources
required to undertake the O&M of the Project Facilities and shall take all reasonable
measures to ensure that the transportation of any of the Concessionaire's or the
Contractors' personnel or equipment, to or from the Site, does not interfere with local traffic
in the vicinity of the Site.

The Concessionaire shall develop and implement a safety and surveillance program for
the Project Facilities and for handling and transportation of the Residual Waste and adopt
appropriate measures and safeguards for security of the environment, life, and property
at the Site.

Repair/rectification of defects and deficiencies

The obligations of the Concessionaire in respect of O&M Requirements shall include
repair and rectification of the defects and deficiencies in the Project within the time limit
set forth in Annex-I of this Schedule.

The Concessionaire shall at all times maintain an adequate inventory of spares and
consumables to meet the O&M Requirements.

Other defects and deficiencies

In respect of any defect or deficiency not specified in Annex-I of this Schedule, the
Concessionaire shall undertake repair or rectification in accordance with Good Industry
Practice and within the time limit specified by the Independent Engineer.

In respect of any defect or deficiency not specified in Annex-l of this Schedule, the
Independent Engineer may, in conformity with Good Industry Practice, specify the
permissible limit of deviation or deterioration with reference to the Specifications and
Standards, and any deviation or deterioration beyond the permissible limit shall be
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10.

repaired or rectified by the Concessionaire in accordance with Good Industry Practice and
within the time limit specified by the Independent Engineer.

Extension of time limit

Notwithstanding anything to the contrary specified in this Schedule, if the nature and
extent of any defect or deficiency justifies more time for its repair or rectification than the
time specified herein, the Concessionaire shall be entitled to additional time in conformity
with Good Industry Practice. Such additional time shall be determined by the Independent
Engineer and conveyed to the Concessionaire and the Authority with reasons thereof.

Emergency repairs/restoration

Notwithstanding anything to the contrary contained in this Schedule, if any defect,
deficiency or deterioration in the Project poses a hazard to safety or risk of damage to
property, the Concessionaire shall promptly take all reasonable measures for eliminating
or minimizing such danger.

Inspection by the Concessionaire

The Concessionaire shall, through its engineer, undertake a periodic (at least weekly)
visual inspection of the Project and maintain a record thereof in a register. Such record
shall be kept in safe custody of the Concessionaire and shall be open to inspection by the
Authority and the Independent Engineer at any time during office hours.

Maintenance of Structures

The CC, RCC, Masonry, Steel and other structures at the IWPF shall be maintained in
good conditions.

(a) The CC, RCC, Masonry and other structures shall be checked for cracks and other
deformations and shall be attended immediately

(b) Periodic maintenance including plastering, cementing, painting, etc. shall be done
for CC, RCC, Masonry and other structures periodically (at least once in two years)

(c) Periodic maintenance including welding, riveting, painting, etc. shall be done for
steel structures periodically (at least once in two years)

Maintenance of Utilities and Services

The utilities and services like water supply, wastewater collection and treatment, lighting,
green belt, etc. within the IWPF shall be attended immediately for any repairs and shall be
maintain in good conditions.

Maintain Hygienic and Aesthetic Conditions

Project Facilities shall be maintained in hygienic and aesthetic conditions by taking proper
measures as suggested by Independent Engineer/ Monitoring Agency.

Hazardous Waste Disposal
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1.

12.

The Concessionaire shall dispose of the Hazardous Waste generated by the IWPF or any

other

waste such as batteries, used oil in machineries, etc, as the Applicable Law for

hazardous waste management.

Cleaning and O&M Requirements

The Concessionaire shall plan and execute cleaning and maintenance procedures
ensuring, that

(a)

The buildings, structures, seeded and planted areas, paved and un-paved traffic
areas etc. are maintained clean and proper without damages, that may impede
their functionality or appearance.

All moving or fixed equipment and machinery are maintained clean and in good
working condition.

All service facilities, e.g. outdoor sewage system, leachate management system,
etc., are inspected regularly, cleaned and maintained.

Every day at closing time the Access Road, internal roads and other paved areas
shall be inspected, and any spillage of MSW shall be collected and disposed.
During dry periods dust emission shall be controlled by sprinkling the surfaces with
water in connection with sweeping activities.

Equipment Maintenance

(a) Concessionaire shall implement and maintain an auditable asset management system
for all equipment devices within the Project Facility. As minimum a system shall record
the following information on each device:

(i
i
i

) Name of equipment

i)  Manufacturer and/or Supplier

i Serial No and other unique identifier
v)  Warranty and/or guarantee information

~

v)  Acquisition Date
vi)  Cost of Equipment

Installation Date
i) Life of Equipment
x)  Recommended Replacement Date

X Depreciation per year

xi)  Servicing and/or calibration requirements and timetable
xii)  Associated hazards and safety bulletins and notices
xiii) Current location

xiv) Current condition

xv) Repair and maintenance history

(b) Concessionaire shall undertake planned and reactive maintenance of equipment to
ensure that equipment is safe, accurate and working to optimum performance and to
achieve maximum availability and continuity of services by maintaining standards set
by equipment manufacturer/
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(c) The maintenance shall include:
(i) Planned protective maintenance designed to keep unplanned breakdown and
disruptions minimum
(i) Reactive maintenance providing rectification or arranging similar system to
provide continuity of services
(iii) Implement and maintain a planned replacement system of time/performance
expired asset to maintain quality of performance and service availability

(d) Concessionaire shall repair and maintain all equipment in accordance with
manufacturer’s recommendations. It shall ensure that equipment are calibrated and
certified and maintain necessary records of all calibration and test exercises with
certificates. It shall provide data on equipment performance etc. on request and at
regular interval. Concessionaire shall maintain logbook of planned and reactive
maintenance.
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Annex | to Schedule 4

The Concessionaire shall repair and rectify the defects and deficiencies specified in this
Annex-| to Schedule within the time limit set forth herein:

S.N Nature of defect and deficiency Time limit of
repair/rectification

A Access Road

1 Damage to pavement edge exceeding 10 cm | 15 days

2 Debris and waste on road 2 hours

3 Damage to road side furniture, signages, | 24 hours
markings

B Lighting at Project Facilities

1 Any major failure of system Within 6 hours

2 Faults and minor failures 2 hours

3 Lighting level falling below 200 lux 1 hour

C Utilities and Services

1 Water supply Within 12 hours

2 Effluent/Leachate collection and treatment Within 6 hours

D Plants, Machineries and Equipment

1 Weigh Bridges failure Within 2 hours

2 Machinery minor failure Within 2 hours

3 Machinery major failure Within 8 hours
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Schedule 5 - Performance Security or Bank Guarantee for

Construction Period
[on appropriate stamp paper] (See Article 6.1)

Address:

WHEREAS:

.................... (the “Concessionaire”), and the Government of Mauritius, represented
by Solid Waste Management Division (SWMD), Ministry of Environment, Solid Waste
Management and Climate Change (MOES (the “Authority”’) have entered into a
Concession Agreement dated ................ (the “Agreement”) whereby the Authority
have agreed to the Concessionaire undertaking the development and operation of
Integrated Waste Processing Facility for Region [.] on Built, Own and Operate (BOO) basis
in Mauritius” (the “Project”) subject to and in accordance with the provisions of the
Concession Agreement.

The Agreement requires the Concessionaire to furnish a Construction Performance
Security to the Authority {of a sum of Rs. [*] (Rupees B (the “Guarantee
Amount”) as security for due and faithful performance of its obligations, under and in
accordance with the Agreement, during the Construction Period (as defined in the
Agreement).

We, ........ through our Branch at ...................... (the “Bank”) have agreed to furnish this
Bank Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereby, unequivocal, unconditionally and irrevocably, guarantees
and affirms as follows:

1.

The Bank hereby unequivocal, unconditionally and irrevocably guarantees the due and
faithful performance of the Concessionaire’s obligations during the Construction Period,
under and in accordance with the Agreement, and agrees and undertakes to pay to the
Authority, upon its mere first written demand, and without any demur, reservation,
recourse, contest or protest, and without any reference to the Concessionaire, such sum
or sums up to an aggregate sum of the Guarantee Amount as the Authority shall claim,
without the Authority being required to prove or to show grounds or reasons for its demand
and/or for the sum specified therein.

A letter from the Authority, under the hand of an officer not below the rank of [Director],
that the Concessionaire has committed default in the due and faithful performance of all
or any of its obligations under and in accordance with the Agreement shall be conclusive,
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final and binding on the Bank. The Bank further agrees that the Authority shall be the
judges as to whether the Concessionaire is in default in due and faithful performance of
its obligations during the Construction Period under the Agreement and its decision that
the Concessionaire is in default shall be final, and binding on the Bank, notwithstanding
any differences the Authority and the Concessionaire, or any dispute between them
pending before any court, tribunal, arbitrators or any other authority or body, or by the
discharge of the Concessionaire for any reason whatsoever.

3. In order to give effect to this Guarantee, the Authority shall be entitled to act as if the Bank
were the principal debtor and any change in the constitution of the Concessionaire and/or
the Bank, whether by their absorption with any other body or corporation or otherwise,
shall not in any way or manner affect the liability or obligation of the Bank under this
Guarantee.

4. It shall not be necessary, and the Bank hereby waives any necessity, for the Authority to
proceed against the Concessionaire before presenting to the Bank its demand under this
Guarantee.

5. The Authority shall have the liberty, without affecting in any manner the liability of the Bank
under this Guarantee, to vary at any time, the terms and conditions of the Agreement or
to extend the time or period for the compliance with, fulfillment and/ or performance of all
or any of the obligations of the Concessionaire contained in the Agreement or to postpone
for any time, and from time to time, any of the rights and powers exercisable by the
Authority against the Concessionaire, and either to enforce or forbear from enforcing any
of the terms and conditions contained in the Agreement and/or the securities available to
the Authority, and the Bank shall not be released from its liability and obligation under
these presents by any exercise by the Authority of the liberty with reference to the matters
aforesaid or by reason of time being given to the Concessionaire or any other forbearance,
indulgence, act or omission on the part of the Authority or of any other matter or thing
whatsoever which under any law relating to sureties and guarantors would but for this
provision have the effect of releasing the Bank from its liability and obligation under this
Guarantee and the Bank hereby waives all of its rights under any such law.

6. This Guarantee is in addition to and not in substitution of any other guarantee or security
now or which may hereafter be held by the Authority in respect of or relating to the
Agreement or for the fulfillment, compliance and/or performance of all or any of the
obligations of the Concessionaire under the Agreement.

7. Notwithstanding anything contained hereinbefore, the liability of the Bank under this
Guarantee is restricted to the Guarantee Amount and this Guarantee will remain in force
until the expiry 120 days from the COD as defined in the Concession Agreement. Unless
a demand or claim in writing is made by the Authority on the Bank under this Guarantee,
no later than 3 (three) months from the date of expiry of this Guarantee, all rights of the
Authority under this Guarantee shall be forfeited and the Bank shall be relieved from its
liabilities hereunder.

9. The Bank undertakes not to revoke this Guarantee during its currency, except with the
previous express consent of the Authority in writing, and declares and warrants that it has
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the power to issue this Guarantee and the undersigned has full powers to do so on behalf
of the Bank.

10. Any notice by way of request, demand or otherwise hereunder may be sent by post
addressed to the Bank at its above referred Branch, which shall be deemed to have been
duly authorized to receive such notice and to effect payment thereof forthwith, and if sent
by post it shall be deemed to have been given at the time when it ought to have been
delivered in due course of post and in proving such notice, when given by post, it shall be
sufficient to prove that the envelope containing the notice was posted and a certificate
signed by an officer of the Authority that the envelope was so posted shall be conclusive.

11. This Guarantee shall come into force with immediate effect and shall remain in force and
effect until the expiry of the construction period or until it is released earlier by the Authority
pursuant to the provisions of the Agreement.

Signed and sealed this .......... dayof ........... , 200, at...........

SIGNED, SEALED AND DELI VERED
For and on behalf of the BANK by:

(Signature) (Name) (Designation) (Code Number)
(Address) NOTES:

0] The bank guarantee should contain the name, designation and code number of the
officer(s) signing the guarantee.

(i) The address, telephone number and other details of the Head Office of the Bank as well
as of issuing Branch should be mentioned on the covering letter of issuing Branch.
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8.1

8.2

8.3

Schedule 6 - The Site
(See Article 8)

Site of the Project Facilities shall include the land, buildings, structures and road works as
described in this Schedule.

An inventory of Site including the land, buildings, structures, road works, trees and any
other immovable property on, or attached to, the Site shall be prepared by the
Concessionaire and such inventory shall form part of this Schedule

Additional land required for ancillary buildings, extension/ addition to the Project Facilities
or for construction of works due to change of Scope of Work shall be provided by the
Concessionaire in accordance with the Article 14.6.1(r) of this Agreement. Upon provision,
such land shall form part of the Site.

[Note: Through suitable drawings and description in words, the land comprising the Project Site

8.4

shall be specified briefly but precisely. In the event there are any buildings or structures
on the Project Site, the same shall be marked in the drawings and briefly described in
words along with list of the inventory]

Environmental & Social (E&S) Criteria for Project Site

Recommendations for the Selection of the Site

A number of design criteria are of importance for the development of a valorization facility,
and both sorting unit and composting plant have their particular, technical constraints.
However, the development of a composting plant is more complex because many
environmental parameters have to be taken into account. The section below is therefore
focusing on technical and environmental requirements for composting plants. Many of
these requirements also apply to for the RDF plant and the sorting unit.

Technical and Environmental Requirements:

Site considerations include the following (R. Mohee, 2007. Waste management
opportunities for rural communities. Food and Agriculture Organization of the United
Nations):

. Release of contaminants to surface/ground water;

. Traffic, roads to and from the facility;

. Buffer zones for visual/noise screening and odor reduction;
. Availability of appropriate utilities;
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Appropriate soil types for absorption, leachate collection and geotechnical
conditions;

Distance from where the feedstock materials are generated to the compost facility;

Typically, a composting site comprises a weighbridge, windrows, curing piles,
space for sieving, storing and packaging the compost, an area to unload and mix
wastes, drains and a collection pond for leachate and storm water management.

The following site components need therefore to be considered (R. Mohee, 2007.
Waste management opportunities for rural communities. Food and Agriculture
Organization of The United Nations):

Grading of the site to a slope of 2 to 4%, parallel to the windrows;

Paving base (either concrete or asphalt) should be made for the wastes so as to avoid
groundwater contamination;

Berms should be built along adjacent sides of the site for controlling runoff and leachate
migration;

A visual screen of trees and shrubs must be planted to merge the site into the natural
landscape;

Sufficient area for storage of materials, processing, composting and post-composting;
Storm water drains should be installed around the site to divert rainwater from the
composting site to a collection pond. Also, runoff needs to be prevented from leaving
the site. Runoff can be directed to a holding pond where it can be used as a source of
irrigation water for the compost during dry periods;

An access road to the site, with an effective barrier to prevent unauthorised dumping
and entry, is necessary;

The site must have adequate buffer zones with respect to surface water (min. 35m for
river, 1km for lake, and 50m for coastline), ground water, nearby streams and
residences. The buffer zone required by a Composting Facility largely depends on the
type of feedstock being composted and the level of technology (in terms of monitoring
and odour control) used. The larger the buffer zone, the greater the acceptance of the
facility among residents. State and local regulations frequently specify minimal buffer
zones or the distances that composting operations must be from property lines,
residences, or adjacent businesses and from surface water or water supplies. It is safe
to provide at least 15 m between the composting operation and the property line. At
least 50 m must be allowed between composting activities and any sensitive
neighbouring land uses, such as commercial property or monuments. At least an 80 m
buffer is needed between composting activities and a place of human occupancy
(house, school, etc.).

Proper roads should lead to the tipping and storage areas within the farm. Access roads
should be gravelled or paved to handle large vehicles during adverse weather;
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« The composting site should be located on moderately drained to well-drained soil. For
many windrow composting facilities, a working pad surface of compacted sand and clay
is appropriate. However, in some cases with highly putrescent wastes, an
asphalt/concrete pad is more convenient. Also, when gravel or soil is compacted to
form a working base, with the passing of equipment (front end loader or windrow
turner), the ground does not stay compacted but becomes mixed with finished compost.
The pad surface should be resistant to wheeled traffic and withstand the scrapping of
front-end loaders and other equipment. Other pad alternatives are hardened mixtures
of ash.
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Schedule 7 - Substitution Agreement
(See Article 16)

THIS SUBSTITUTION AGREEMENT is entered into on this the ............. dayof........... 20....
AMONGST
1. Government of Mauritius, represented by Solid Waste Management Division (SWMD),

Ministry of Environment, Solid Waste Management and Climate Change (MOES) having
its offices at [*] (hereinafter referred to as the “Authority” which expression shall, unless
repugnant to the context or meaning thereof, include its administrators, successors and
assigns);

...................... LIMITED, a legal entity registered with the Corporate and Business
Registration Department under number [...], and having its Registered Office at
............................................................................... (hereinafter referred to as the
“Concessionaire” which expression shall unless repugnant to the context or meaning
thereof include its successors and permitted assigns and substitutes);

.......................... (name and particulars of Lenders’ Representative) and having its
registered office at ........................ , acting for and on behalf of the Senior
Lenders............... (name) as their duly authorized agent with regard to matters arising out
of or in relation to this Agreement (hereinafter referred to as the “Lenders’
Representative”, which expression shall unless repugnant to the context or meaning
thereof include its successors and substitutes);

WHEREAS:

(A)

The Authority has entered into a Concession Agreement dated .................. with the
Concessionaire (the “Concession Agreement’) for development and operation of
Integrated Waste Processing facility for Region [.] on Built, Own, Operate (BOO) basis in
Mauritius (“Project”), and a copy of which is annexed hereto and marked as Annex-A to
form part of this Agreement.

Senior Lenders have agreed to finance the Project in accordance with the terms and
conditions set forth in the Financing Agreements.

Senior Lenders have requested the Authority to enter into this Substitution Agreement for
securing their interests through assignment, transfer and substitution of the Concession
to a Nominated Company in accordance with the provisions of this Agreement and the
Concession Agreement.
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(D) In order to enable implementation of the Project including its financing, construction,
operation and maintenance, the Authority has agreed and undertaken to transfer and
assign the Concession to a Nominated Company in accordance with the terms and
conditions set forth in this Agreement and the Concession Agreement.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and
agreements set forth in this Agreement, the receipt and sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, the Parties agree as follows:

1. DEFINITIONS AND INTERPRETATION
1.1 Definitions

In this Substitution Agreement, the following words and expressions shall, unless repugnant to
the context or meaning thereof, have the meaning hereinafter respectively assigned to them:

“Agreement” means this Substitution Agreement and any amendment thereto made in
accordance with the provisions contained in this Agreement;

“Financial Default” means occurrence of a material breach of the terms and conditions of the
Financing Agreements or a continuous default in Debt Service by the Concessionaire for a
minimum period of 3 (three)months;

“Lenders’ Representative” means the person referred to as the Lenders” Representative in the
foregoing Recitals;

“Nominated Company” means a company, incorporated with Corporate and Business
Registration Department of the Government of Mauritius, selected by the Lenders"
Representative, on behalf of Senior Lenders, and proposed to the Authority for assignment/
transfer of the Concession as provided in this Agreement;

“Notice of Financial Default” shall have the meaning ascribed thereto in Clause 3.2.1; and

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of the
Parties to this Agreement individually.

1.2 Interpretation

1.2.1 References to Lenders" Representative shall, unless repugnant to the context or meaning
thereof, mean references to the Lenders" Representative, acting for and on behalf of
Senior Lenders.

1.2.2 References to Clauses are, unless stated otherwise, references to Clauses of this
Agreement.

1.2.3 The words and expressions beginning with capital letters and defined in this Agreement
shall have the meaning ascribed thereto herein, and the words and expressions used in
this Agreement and not defined herein but defined in the Concession Agreement shall,
unless repugnant to the context, have the meaning ascribed thereto in the Concession
Agreement.

1.2.4 The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Concession Agreement
shall apply, mutatis mutandis, to this Agreement.
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3.1
3.1.1

3.2
3.2.1

3.2.2

3.2.3

ASSIGNMENT
Assignment of rights and title

The Concessionaire hereby agrees to assign the rights, title and interest in the Concession
to, and in favor of, the Lenders® Representative pursuant to and in accordance with the
provisions of this Agreement and the Concession Agreement by way of security in respect
of financing by the Senior Lenders under the Financing Agreements.

SUBSTITUTION OF THE CONCESSIONAIRE
Rights of substitution

Pursuant to the rights, title and interest assigned under Clause 2.1, the Lenders"
Representative shall be entitled to substitute the Concessionaire by a Nominated
Company under and in accordance with the provisions of this Agreement and the
Concession Agreement.

The Authority hereby agrees to substitute the Concessionaire by endorsement on the
Concession Agreement in favor of the Nominated Company selected by the Lenders"
Representative in accordance with this Agreement. (For the avoidance of doubt, the
Senior Lenders or the Lenders® Representative shall not be entitled to operate and
maintain the Project as Concessionaire either individually or collectively).

Substitution upon occurrence of Financial Default

Upon occurrence of a Financial Default, the Lenders" Representative may issue a notice
to the Concessionaire (the “Notice of Financial Default”) along with particulars thereof, and
send a copy to the Authority for its information and record. A Notice of Financial Default
under this Clause 3 shall be conclusive evidence of such Financial Default and it shall be
final and binding upon the Concessionaire for the purposes of this Agreement.

Upon issue of a Notice of Financial Default hereunder, the Lenders" Representative may,
without prejudice to any of its rights or remedies under this Agreement or the Financing
Agreements, substitute the Concessionaire by a Nominated Company in accordance with
the provisions of this Agreement.

At any time after the Lenders" Representative has issued a Notice of Financial Default, it
may by notice require the Authority to suspend all the rights of the Concessionaire and
undertake the operation and maintenance of the facility in accordance with the provisions
of the Concession Agreement, and upon receipt of such notice, the Authority shall
undertake Suspension under and in accordance with the provisions of the Concession
Agreement. The aforesaid Suspension shall be revoked upon substitution of the
Concessionaire by a Nominated Company, and in the event such substitution is not
completed within 180 (one hundred and eighty) days from the date of such Suspension,
the Authority may terminate the Concession Agreement forthwith by issuing a Concession
Period Notice in accordance with the provisions of the Concession Agreement; Provided
that upon written request from the Lenders” Representative and the Concessionaire, the
Authority may extend the aforesaid period of 180 (one hundred and eighty) days by a
period not exceeding 90 (ninety) days. For the avoidance of doubt, the Authority expressly
agrees and undertakes to terminate the Concession Agreement forthwith, upon receipt of
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3.3
3.3.1

3.3.2

3.4
3.4.1

34.2

3.4.3

a written request from the Lenders" Representative at any time after 240 (two hundred
and forty) days from the date of Suspension hereunder.

Substitution upon occurrence of Concessionaire Default

Upon occurrence of a Concessionaire Default, the Authority shall by a notice inform the
Lenders" Representative of its intention to issue a Concession Period Notice and grant 15
(fifteen) days time to the Lenders" Representative to make a representation, stating the
intention to substitute the Concessionaire by a Nominated Company.

In the event that the Lenders” Representative makes a representation to the Authority
within the period of 15 (fifteen) days specified in Clause 3.3.1, stating that it intends to
substitute the Concessionaire by a Nominated Company, the Lenders" Representative
shall be entitled to undertake and complete the substitution of the Concessionaire by a
Nominated Company in accordance with the provisions of this Agreement within a period
of 180 (one hundred and eighty) days from the date of such representation, the Authority
shall either withhold Concession Period or undertake Suspension for the aforesaid period
of 180 (one hundred and eighty) days; Provided that upon written request from the
Lenders" Representative and the Concessionaire, the Authority shall extend the aforesaid
period of 180 (one hundred and eighty) days by a period not exceeding 90 (ninety) days.

Procedure for substitution

The Authority and the Concessionaire hereby agree that on or after the date of Notice of
Financial Default or the date of representation to the Authority under Clause 3.3.2, as the
case may be, the Lenders" Representative may, without prejudice to any of the other rights
or remedies of the Senior Lenders, invite, negotiate and procure offers, either by private
negotiations or public auction or tenders for the take over and transfer of the facilities
including the Concession to the Nominated Company upon such Nominated Company’s
assumption of the liabilities and obligations of the Concessionaire towards the Authority
under the Concession Agreement and towards the Senior Lenders under the Financing
Agreements.

To be eligible for substitution in place of the Concessionaire, the Nominated Company
shall be required to fulfill the eligibility criteria that were laid down by the Authority for short
listing the bidders for award of the Concession.

Upon selection of a Nominated Company, the Lenders” Representative shall request the
Authority to:

(a) accede to transfer to the Nominated Company the right to construct, operate and
maintain the Project facilities in accordance with the provisions of the Concession
Agreement;

(b) endorse and transfer the Concession to the Nominated Company, on the same
terms and conditions, for the residual Concession Period; and
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344

3.5

5.2

(c) enter into a Substitution Agreement with the Lenders" Representative and the
Nominated Company on the same terms as are contained in this Agreement.

If the Authority has any objection to the transfer of Concession in favor of the Nominated
Company in accordance with this Agreement, it shall within 15 (fifteen) days from the date
of proposal made by the Lenders" Representative, give a reasoned order after hearing the
Lenders" Representative. If no such objection is raised by the Authority, the Nominated
Company shall be deemed to have been accepted. The Authority thereupon shall transfer
and endorse the Concession within 15 (fifteen) days of its acceptance/deemed
acceptance of the Nominated Company; Provided that in the event of such objection by
the Authority, the Lenders" Representative may propose another Nominated Company
whereupon the procedure set forth in this Clause 3.4 shall be followed for substitution of
such Nominated Company in place of the Concessionaire.

Selection to be binding

The decision of the Lenders" Representative, the Authority in selection of the Nominated
Company shall be final and binding on the Concessionaire. The Concessionaire
irrevocably agrees and waives any right to challenge the actions of the Lenders"
Representative or the Senior Lenders or the Authority taken pursuant to this Agreement
including the transfer/assignment of the Concession in favor of the Nominated Company.
The Concessionaire agrees and confirms that it shall not have any right to seek revaluation
of assets of the Project or the Concessionaire’s shares. It is hereby acknowledged by the
Parties that the rights of the Lenders" Representative are irrevocable and shall not be
contested in any proceedings before any court or the Authority and the Concessionaire
shall have no right or remedy to prevent, obstruct or restrain the Authority or the Lenders"
Representative from effecting or causing the transfer by substitution and endorsement of
the Concession as requested by the Lenders" Representative.

PROJECT AGREEMENTS
Substitution of Nominated Company in Project Agreements

The Concessionaire shall ensure and procure that each Project Agreement contains
provisions that entitle the Nominated Company to step into such Project Agreement, in its
consent, in place and substitution of the Concessionaire in the event of such Nominated
Company’s assumption of the liabilities and obligations of the Concessionaire under the
Concession Agreement.

TERMI NATION OF CONCESSION AGREEMENT
Concession Period upon occurrence of Financial Default

At any time after issue of a Notice of Financial Default, the Lenders" Representative may
by a notice in writing require the Authority to terminate the Concession Agreement
forthwith, and upon receipt of such notice, the Authority shall undertake Concession
Period under and in accordance with the Agreement.

Concession Period when no Nominated Company is selected
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5.3

7.1
7.1.1

In the event that no Nominated Company acceptable to the Authority is selected and
recommended by the Lenders" Representative within the period of 180 (one hundred and
eighty) days or any extension thereof as set forth in Clause 3.3.2, the Authority may
terminate the Concession Agreement forthwith in accordance with the provisions thereof.

Realization of Debt Due

The Authority and the Concessionaire hereby acknowledge and agree that, without
prejudice to their any other right or remedy, the Lenders" Representative is entitled to
receive from the Concessionaire, without any further reference to or consent of the
Concessionaire, the Debt Due upon Concession Period of the Concession Agreement.
For realization of the Debt Due, the Lenders" Representative shall be entitled to make its
claim from the Escrow Account in accordance with the provisions of the Concession
Agreement and the Escrow Agreement.

DURATION OF THE AGREEMENT
Duration of the Agreement

This Agreement shall come into force from the date hereof and shall expire at the earliest
to occur of the following events:

(a) Concession Period of the Agreement; or

(b) no sum remains to be advanced, or is outstanding to the Senior Lenders, under
the Financing Agreements.

INDEMNITY
General indemnity

The Concessionaire will indemnify, defend and hold the Authority and the Lenders®
Representative harmless against any and all proceedings, actions and third party claims
for any loss, damage, cost and expense of whatever kind and nature arising out of any
breach by the Concessionaire of any of its obligations under this Agreement or on account
of failure of the Concessionaire to comply with Applicable Laws and Applicable Permits.

The Authority will indemnify, defend and hold the Concessionaire harmless against any
and all proceedings, actions and third party claims for any loss, damage, cost and expense
arising out of failure of the Authority to fulfill any of its obligations under this Agreement,
materially and adversely affecting the performance of the Concessionaire’s obligations
under the Concession Agreement or this Agreement, other than any loss, damage, cost
and expense, arising out of acts done in discharge of their lawful functions by the Authority,
its officers, servants and agents.

The Lenders® Representative will indemnify, defend and hold the Concessionaire
harmless against any and all proceedings, actions and third party claims for any loss,
damage, cost and expense arising out of failure of the Lenders" Representative to fulfill its
obligations under this Agreement, materially and adversely affecting the performance of
the Concessionaire’s obligations under the Concession Agreement, other than any loss,
damage, cost and expense, arising out of acts done in discharge of their lawful functions
by the Lenders" Representative, its officers, servants and agents.
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7.2

8.1
8.1.1

9.2

Notice and contest of claims

In the event that any Party hereto receives a claim from a third party in respect of which it
is entitled to the benefit of an indemnity under Clause 7.1 or in respect of which it is entitled
to reimbursement (the “Indemnified Party”), it shall notify the other Party responsible for
indemnifying such claim hereunder (the “Indemnifying Party”) within 15 (fifteen) days of
receipt of the claim and shall not settle or pay the claim without the prior approval of the
Indemnifying Party, such approval not to be unreasonably withheld or delayed. In the
event that the Indemnifying Party wishes to contest or dispute the claim, it may conduct
the proceedings in the name of the Indemnified Party and shall bear all costs involved in
contesting the same. The Indemnified Party shall provide all cooperation and assistance
in contesting any claim and shall sign all such writings and documents as the Indemnifying
Party may reasonably require.

DISPUTERESOLUTION
Dispute resolution

Any dispute, difference or claim arising out of or in connection with this Agreement which
is not resolved amicably shall be decided by reference to arbitration to a Board of
Arbitrators comprising one nominee each of the Authority, the Concessionaire and the
Lenders" Representative. Such arbitration shall be held in accordance with the Mauritius
International Arbitration Center (MIAC) (the “Rules”) or such other rules as may be
mutually agreed by the Parties.

The Arbitrators shall issue a reasoned award and such award shall be final and binding
on the Parties. The venue of arbitration shall be [¢] and the language of arbitration shall
be English.

MISCELLANEOUS PROVISIONS
Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed by
the laws of Mauritius, and the Courts of Mauritius shall have jurisdiction over all matters
arising out of or relating to this Agreement.

Waiver of immunity
The Authority unconditionally and irrevocably:

(a) agrees that the execution, delivery and performance by it of this Agreement
constitute commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets, property
or revenues in any jurisdiction in relation to this Agreement or any transaction
contemplated by this Agreement, no immunity from such proceedings shall be
claimed by or on behalf of the Authority with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues now has,
may acquire in the future or which may be attributed to it in any jurisdiction; and
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9.3

9.4

9.5
9.5.1

9.5.2

9.6

9.7
9.71

(d) consents generally in respect of the enforcement of any judgment or award against
it in any such proceedings to the giving of any relief or the issue of any process in
any jurisdiction in connection with such proceedings (including the making,
enforcement or execution against it or in respect of any assets, property or
revenues whatsoever irrespective of their use or intended use of any order or
judgment that may be made or given in connection therewith).

Priority of agreements

In the event of any conflict between the Concession Agreement and this Agreement, the
provisions contained in the Concession Agreement shall prevail over this Agreement.

Alteration of terms

All additions, amendments, modifications and variations to this Agreement shall be
effectual and binding only if in writing and signed by the duly authorized representatives
of the Parties.

Waiver

Waiver by any Party of a default by another Party in the observance and performance of
any provision of or obligations under this Agreement:

(a) shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions of or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorized
representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by either Party to insist on any occasion upon the performance of the
terms, conditions and provisions of this Agreement or any obligation there under nor time
or other indulgence granted by a Party to another Party shall be treated or deemed as
waiver of such breach or acceptance of any variation or the relinquishment of any such
right hereunder.

No third party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity shall
have any rights hereunder.

Survival
Concession Period of this Agreement:

(a) shall not relieve the Parties of any obligations hereunder which expressly or by
implication survive termination hereof; and

(b) except as otherwise provided in any provision of this Agreement expressly limiting
the liability of either Party, shall not relieve either Party of any obligations or
liabilities for loss or damage to the other Party arising out of or caused by acts or
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omissions of such Party prior to the effectiveness of such termination or arising out
of such termination.

9.7.2 All obligations surviving the cancellation, expiration or termination of this Agreement shall

9.8

9.9

9.10

9.11

9.12

only survive for a period of 3 (three) years following the date of such termination or expiry
of this Agreement.

Severability

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal
or unenforceable or is declared by any court of competent jurisdiction or any other
instrumentality to be invalid, illegal or unenforceable, the validity, legality or enforceability
of the remaining provisions shall not be affected in any manner, and the Parties will
negotiate in good faith with a view to agreeing to one or more provisions which may be
substituted for such invalid, unenforceable or illegal provisions, as nearly as is practicable
to such invalid, illegal or unenforceable provision. Failure to agree upon any such
provisions shall not be subject to dispute resolution under Clause 8 of this Agreement or
otherwise.

Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and their
respective successors and permitted assigns.

Notices

All notices or other communications to be given or made under this Agreement shall be in
writing, shall either be delivered personally or sent by courier or registered post with an
additional copy to be sent by e-mail. The address for service of each Party, its e-mail
address are set out under its name on the signing pages hereto. A notice shall be effective
upon actual receipt thereof, save that where it is received after 5.30 (five thirty) p.m. on
any day, or on a day that is a public holiday, the notice shall be deemed to be received on
the first working day following the date of actual receipt. Without prejudice to the foregoing,
a Party giving or making a notice or communication by facsimile or e-mail shall promptly
deliver a copy thereof personally, or send it by courier or registered post to the addressee
of such notice or communication. It is hereby agreed and acknowledged that any Party
may by notice change the address to which such notices and communications to it are to
be delivered or mailed. Such change shall be effective when all the Parties have notice of
it.

Language

All notices, certificates, correspondence and proceedings under or in connection with this
Agreement shall be in English.

Authorized representatives

Each of the Parties shall by notice in writing designate their respective authorized
representatives through whom only all communications shall be made. A Party hereto
shall be entitled to remove and/or substitute or make fresh appointment of such authorized
representative by similar notice.
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9.13

Original Document

This Agreement may be executed in three counterparts, each of which when executed
and delivered shall constitute an original of this Agreement.

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS
AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN.

THE COMMON SEAL OFCONCESSIONAIRE has been affixed pursuant to the
resolution passed by the Board of Directors of the Concessionaire at its meeting held on
the ......... day of 20...... hereunto affixed in the presence of......... , Director, who has
signed these presents in token thereof and ......... , Company Secretary / Authorized
Officer who has countersigned the same in token thereof :

SIGNED, SEALED AND DELI VERED

For and on behalf of

NAME OF THE AUTHORITY by:

(Signature) (Name) (Designation) (Address) (E-mail address)

SIGNED, SEALED AND DELI VERED

For and on behalf of

SENIOR LENDERS by the Lenders" Representative: (Signature)

(Name) (Designation) (Address) (Fax)

(E-mail address)

In the presence of:
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1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

Schedule 8 - Scope of Work of Independent Engineer
(See Article 9)

The Independent Engineer shall assist the Authority in supervising the construction,
development, operation and maintenance of the Project Facilities and shall work closely
with the Authority to monitor compliance with the KPlIs. The detailed scope of work of the
Independent Engineer, to be read in conjunction with the provisions of the Concession
Agreement, is outlined below:

The Independent Engineer shall review the Designs and Drawings to be provided by the
Concessionaire. These will include, inter-alia, the site layout plan, process design,
drawings, structural calculations, mechanical, electrical and instrumentation works, quality
plans, implementation schedules, and the environment, health & safety plans for all
Project Facilities. On the basis of its review, the Independent Engineer shall provide its
recommendations to the Authority.

During relevant Construction Periods, the Independent Engineer shall inspect the relevant
Project Facilities at least once a month and prepare an inspection report, setting out the
progress of the construction of the relevant Project Facilities, defects or deficiencies, if
any, and status of compliance with the Construction Plan, Technical Specifications and
Designs and Drawings and the Guaranteed Interim Availability.

The Independent Engineer shall be responsible to monitor the implementation of the
approved environment, health & safety plan by the Concessionaire. The Independent
Engineer shall also verify the material safety data sheets of hazardous chemicals, if any.

The Independent Engineer shall review the construction progress of the Project as per the
Project Milestones proposed by the Concessionaire and provide necessary
recommendations to the Authority for the purpose of issuance of Project Milestone
Certificates.

At the end of the Construction Period for different Project Facilities, the Independent
Engineer shall review the relevant Project Facilities and provide necessary
recommendations to the Authority with regards to the issuance of the respective
Construction Completion Certificates to the Concessionaire to certify completion of
construction of such Project Facilities, and the satisfaction of all other conditions required
to be fulfilled by the Concessionaire.

The Independent Engineer shall monitor the Trial Operations of different Project Facilities
during their respective Trial Periods and provide necessary recommendations to the
Authority for the purpose of the issuance of the respective COD Certificates to the
Concessionaire. The review shall be based on the Trial Operations Procedures outlined
in the Concession Agreement and include the following:

(a) Verify quality of construction, installations, operation of equipment and
workmanship;

(b) Verify the Standards/quality of the By-Products;
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1.7.

1.8.

1.9.

1.10.

1.12.

1.13.

The Independent Engineer shall review the O&M Manual and the Scheduled Maintenance
Program submitted by the Concessionaire and provide its recommendations to the
Authority.

During the O&M Period, the Independent Engineer shall inspect all the Project Facilities
at least once a month and prepare an inspection report, setting out the defects or
deficiencies, if any, and status of compliance with the relevant KPIs and Standards.

The Independent Engineer shall inspect laboratories where tests are conducted on
samples to ensure conformance and compliance with laboratory procedures and
requirements.

The Independent Engineer shall review the reports generated form the Online Monitoring
Systems of different Project Facilities to assess adherence to their relevant KPIs and
submit the monthly KPI Adherence Reports to the Authority.

The Independent Engineer shall assist the Authority in estimating the interim Availability
Liquidated Damages and Delay Liquidated Damages, as applicable.

The Independent Engineer shall assist Authority in estimating the Liquidated Damages,
as applicable.

During the Concession Period, and as requested by the Authority, the Independent
Engineer shall provide its opinion and assessment on the implications of the events related
to Emergency, Change in Law, Force Majeure, Fundamental Change in Law, Minor
Casualty, Total Casualty, Variation and Unforeseen Site Conditions.

The Independent Engineer shall participate in the survey to determine the Hand-back
Conditions as per the Hand-back Requirements. It shall review the survey report of the
Hand-back Conditions submitted by the Concessionaire and provide its recommendations
to the Authority on the compliance with the Hand-back Requirements.

Solid Waste Management Division Page 146



RFP for Development of Regional IWPF on BOO Basis Revised Volume II1

Schedule 9 — Design and Drawings
(See Article 4)

1. Design and Drawings

In compliance with the obligations set forth in Article 4 of this Agreement, the
Concessionaire shall furnish to the Authority/Independent Engineer, free of cost, all

Design and Drawings listed below:

[Note: The Authority shall list and describe in this Schedule all the Drawings that the
Concessionaire is required to furnish under Article 4. The list of indicative Drawings is

presented below]

Sr. No. | Description

a) Location and Vicinity Maps showing the site location and vicinity. The
vicinity map should include the site boundary and all major roads,
structures, industries, commercial and residential areas within a 2 km
radius of the site.

b) Site layout, layout plans, structural drawings, and construction details for
all the components of the Project such building sectional view, etc

c) Plantation and greenbelt area with species details
Facilities drawing like internal roads, machinery, weigh bridges,

d) . . . .
maneuvering of vehicles, MRF, processing/ treatment, recycling, etc

e) Utilities drawing such security arrangement, rest room, etc

f) Electric supply, water supply, storm water drainage, leachate treatment, etc
Leachate Management Plan with a drawing (recommended scale 1:100)

9) showing the leachate collection, transport, and treatment system. This plan
shall include all inverts of the collector pipes, transport pipes, manholes,
tanks, etc.

h) Odor Control Management Plan showing odor control mechanism and
management plan (recommended scale 1:100).

i Any additional facilities drawing provided by Concessionaire such as
rainwater harvesting,solar power or/wind power, etc

2 Additional Drawings
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If the Authority/Independent Engineer determines that for discharging its duties and
functions under this Agreement, it requires any drawings other than those listed
hereinabove, it may by notice require the Concessionaire to furnish such drawings
forthwith. Upon receiving a requisition to this effect, the Concessionaire shall promptly
prepare and furnish such drawings to the Authority/Independent Engineer as if such

drawings formed part of this Schedule.
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Schedule 10 - Construction Completion Schedule
(See Article 4)

1. Construction Completion Schedule

During Construction Period, the Concessionaire shall comply with the requirements set
forth in this Schedule for each of the Project milestones and Scheduled Construction
Completion Date (the “Project Completion Schedule”). Within [15 (fifteen)] days of the date
of each Project Milestone, the Concessionaire shall notify the Authority of such compliance
along with necessary particulars thereof.

2. Project Milestone

[Include/Attach the Milestones and Project Completion Schedule]

3. Scheduled Construction Completion Date

The Scheduled Completion Date shall be 18 months from Effective Date. On or before the
Scheduled Construction Completion Date, the Concessionaire shall have completed the
Project Facilities in accordance with this Agreement.

4. Extension of period

Upon extension of any or all of the aforesaid Project Milestones or the Scheduled
Construction Completion Date, as the case may be, under and in accordance with the
provisions of this Agreement, the Project Completion Schedule shall be deemed to have
been amended accordingly.
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Schedule 11 - Environment, Health & Safety Requirements

(See Article 4 and 5)

A. General EHS Requirements

1.

Requirements for preparation of ESHS Management Strategies and Implementation Plans
(ESHS-MSIP)

The Concessionaire shall submit comprehensive and concise Environmental, Social,
Health and Safety Management Strategies and Implementation Plans (ESHS-MSIP).
These strategies and plans shall describe in detail the actions, materials, equipment,
management processes etc. that will be implemented by the Concessionaire, and its
subcontractors.

In developing these strategies and plans, the Concessionaire shall have regard to the
ESHS provisions of the Concession Agreement including those as may be more fully
described in the following:

a. Works Requirements described in Concession Agreement;

b. Environmental and Social Impact Assessment (ESIA);

C. Environmental and Social Management Plan (ESMP);

d. Approval/Permit/Clearance/Consent Conditions (regulatory authority conditions

attached to any permits or approvals for the project)

e. Applicable Laws especially related to environmental, health and safety, local labor
laws etc.

Concessionaire shall implement and maintain the Environmental and Social Management
System (ESMS) for IWPF. The ESMS will include E&S policy; process for identification of
E&S risks and impacts in business operations including supply chain; management
programs/procedures for identified risks and impacts; an appropriate E&S organizational
capacity and competency including training programs; (v) emergency preparedness and
response; (vi) stakeholder engagement and grievance redressal; and monitoring and
review aligned with management programs, reporting, procedures for periodic internal and
external audits and management reviews.

Certification such as ISO 9001, 14001 and 45001 shall be obtained within 3 years from
COD and shall provide certified copies thereof to the Authority forthwith.

Mitigation measures as provided in ESMP shall be implemented to avoid and minimize
nuisance of odor, flies, rodents, bird menace and fire hazard;
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10.

11.

12.

13.

14.

3.

Provisions adequate fire protection equipment and other facilities as may be required shall
be provided.

Occupational Health and Safety Management Plan will be prepared and implemented. All
incidents related to occupational health and safety including accidents, fire, explosion,
chemical spillage will be registered and reported to the Authority as a part of annual
monitoring report.

All labors working in the Project shall be trained on EHSS (including OHS). The training
should be a continuous activity and the records of training shall be maintained.

All workers deployed will be provided with uniform, identity card, and safety and protective
gears.

Safety provisions including health inspections of workers shall be periodically made.
Ensure good working conditions including compulsory use of all necessary Personal
Protective Equipment (PPEs) by workers.

Provisions for parking, cleaning, washing of transport vehicles carrying solid waste shall
be provided. The wastewater so generated shall be treated to meet the prescribed
standards.

Before establishing the Project Site, baseline data of surface and ground water quality in
the area shall be collected and submitted to the Authority. The surface and ground water
quality within the periphery of site shall be periodically monitored.

Ambient air quality monitoring shall be regularly carried out. Odor nuisance on the
boundary of processing plant shall also be checked regularly.

Create a system to register grievances and redressal system to receive, respond and
address the grievances from the community, labor and customers.

Comply with provision of labor law including child labor and forced labor. Maintain the
records desired under the said laws and submit periodical returns to the respective
competent authorities.

Safety Requirements

Safety Requirements apply to all phases of construction, development, operation and
maintenance with emphasis on identification of factors associated with accidents,
consideration of the same, and implementation of appropriate remedial measures.

Safety Requirements include measures associated with safe movement, safety management,
safety equipment, fire safety, enforcement and emergency response. In the design of the

Project Facilities, particular care shall be taken to minimize the likely incidence of failure.

Obligations of the Concessionaire: The Concessionaire shall abide by the following:
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10.

11.

Applicable Laws and Applicable Permits;

provisions of this Agreement;

relevant Standards/Guidelines contained in nationally accepted codes; and
Good Industry Practice.

~ o~~~

a
b
c
d

~— ~— ~— ~—

Concessionaire is expected to pre-plan all work to minimize the potential for personal injury
and property damage.

Develop the plan in a Project specific nature, which is designed to anticipate and identify
hazards before work begins. Know in advance what measures will be taken to eliminate
hazards or adequately control the anticipated risks for each scope of work. This information
shall include, but is not limited to: scope of work, sequence of activities, site specific fall
protection, high angle rescue procedures, safety control methods, training records, competent
persons, lead abatement, asbestos abatement and excavations. The planning does not stop
at the pre- planning stage, but is a continuous process of assessment and evaluation. When
changes occur or new hazards are identified during the course of the Project.

Ensure all Contractors, suppliers and vendors are informed of their obligations with regard to
safety and of the Contractor Safety Requirements. Plan and execute all work to comply with
the stated objectives and safety requirements contained in the Contractor Safety
Requirements, contract provisions, local laws and regulations, and standards.

Concessionaire or their Contractors with 25 or more employees on a single shift will establish
a fulltime position of a Contractor Safety Manager to perform safety inspections and training
services. In addition, for every additional 100-job site employees added, an additional Safety
Management Representative shall be required. In the event that the Contractor has less than
25 employees, the contractor shall appoint an onsite person who along with other concurrent
duties shall serve as the Contractor’'s Safety Representative.

The Concessionaire shall develop, implement and administer a safety program for the Project
Facilities for O&M Period, which shall include correction of safety violations and deficiencies,
and all other actions necessary to provide a safe environment in accordance with this
Agreement.

The Concessionaire shall register and maintain records of occurrences all (i) accidents
involving risks for human health and security, and (ii) other incidents connected with
occupational health and security. The information so collected shall be summarized and
submitted to the Competent Authority in accordance with Applicable Laws.

The Concessionaire shall submit to the Authority an annual report containing, without
limitation, a detailed listing and analysis of all accidents of the preceding Financial Year and
the measures taken by the Concessionaire or averting or minimizing such accidents in future.

Concessionaire shall maintain its own orientation program for its employees that shall include
as a minimum a review of (1) hazards present in the area in which they will be working and
(2) the personal protective equipment and apparel the workers will be required to use or wear
as specified under Occupational Safety and Health Administration (OSHA).
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12.

13.

14.

15.

4.

Concessionaire shall prepare and implement Emergency Preparedness and Response
procedure to deal with different emergency situations and the operations staff shall be trained
to respond appropriately during emergency through periodic simulated exercises.

To prevent fire in the Project, the Concessionaire shall use fire resistant materials in the
construction thereof and shall avoid use of materials which are to some extent flammable, or
which emit smoke and harmful gases when burning.

To deal with incidents of fire, the Concessionaire shall provide a hydrant based fire-fighting
system in conformity with the Good Industry Practices.

Costs and expenses incurred in connection with the Safety Requirements set forth herein
shall be borne by the Concessionaire.

Code of Conduct Requirements

The Concessionaire shall prepare and implement the Code of Conduct that will apply to the
Concessionaire’s employees and subcontractors. The Code of Conduct shall ensure
compliance with the ESHS provisions of the Concession Agreement, including those as may
be more fully described in the following:

a Works Requirements described in Concession Agreement;

b. Environmental and Social Impact Assessment (ESIA);

C. Environmental Management Plan (EMP);

d. Approval/Permit/Clearance/Consent Conditions (regulatory authority conditions

attached to any permits or approvals for the project).

The Code of Conduct should be written in plain language and explained to the workers and
will be a condition of employment.

ESHS Resources

Guidelines for staffing of a Core team of 3 people for implementation of the
Concessionaire's ESHS obligations

Key Position Minimum Work | Qualification
Experience
Health and  Safety | 10 Years B.E. /B. Tech or Equivalent with
Specialist Specialization / additional
qualification in HS related field.
Environmental 10 Years B.E./B. Tech or Equivalent with
Specialist Specialization / additional
qualification in Environment related
field
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E. Metrics for Progress Reports
The following Metrics should be used for regular reporting:

(a) environmental incidents (such as spillages, pollution) or non-compliances with
Concession Agreement requirements, including contamination, pollution or damage to
ground or water supplies;

(b) health and safety incidents, accidents, injuries and all fatalities that require treatment
(including traffic accidents involving project vehicles & equipment)

(c) interactions with regulators: identify agency, dates, subjects, outcomes (report the negative
if none);

(d) Validity status of all relevant permits and consents and compliance status for conditions of all
relevant consents and permits

(e) health and safety supervision (number of workers, work hours, metric of PPE use (percentage
of workers with full personal protection equipment (PPE), partial, etc.)

(f) gender: number of female workers, percentage of workforce, gender issues raised and dealt
with (cross-reference grievances or other sections as needed);

(g) training: number of workers receiving OHS training, E&S Safety (OHS), E&S training,
induction training, number of toolbox talks

(h) Grievances received from Workers and Community.

(iy Waste management: types and quantities generated and managed, including amount taken
offsite (and by whom) or reused/recycled/disposed on-site

(j) details of tree plantings and other mitigations required undertaken this month;
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1.1.

1.2.

2.2.

2.3.

24.

2.5.

Schedule 12 - Tests
(See Article 4)

Schedule for Tests

The Concessionaire shall, no later than 90 (ninety) days prior to the likely completion of
the Construction Period, notify the Authority/Independent Engineer of its intent to subject
the Project Facilities to Tests, and no later than 7 (seven) days prior to the actual date of
Tests, furnish to the Authority/Independent Engineer detailed inventory and particulars of
all works and equipment forming part of the Project Facilities.

The Concessionaire shall notify the Authority/Independent Engineer of its readiness to
subject the Project Facilities to Tests at any time after 7 (seven) days from the date of
such notice, and upon receipt of such notice, the Authority/Independent Engineer shall, in
consultation with the Concessionaire, determine the date and time for each Test and notify
the same to the Authority who may designate its representative to witness the Tests. The
Authority/Independent Engineer shall thereupon conduct, or cause to be conducted, any
of the following Tests in accordance with Article 4 and this Schedule.

Tests

In pursuance of the provisions of Article 4 of this Agreement, the Authority/Independent
Engineer shall conduct, or cause to be conducted, the Tests specified in this Paragraph
2.

Visual and Physical Test

The Authority/Independent Engineer shall conduct a visual and physical check of the
Project Facilities, to determine that all works and equipment forming part thereof conform
to the provisions of this Agreement.

Trial run

The Authority/Independent Engineer shall require the Concessionaire to carry out or cause
to be carried out a trial run of all equipment, facilities and systems to determine that the
Project Facilities are in conformity with the provisions of this Agreement.

Tests for equipment

The Authority/Independent Engineer shall conduct or cause to be conducted Tests, in
accordance with Good Industry Practice, for determining the compliance of all systems
and equipment comprising the Project Facilities.

Environmental audit:

The Authority/Independent Engineer shall carry out a check to determine conformity of the
Project with the environmental requirements set forth in Applicable Laws and Applicable
Permits.
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2.6. Safety review:

The Authority/Independent Engineer shall carry out a safety audit of the Project to
determine its compliance with the provisions of this Schedule and this Agreement.

3. Agency for Conducting Tests

All Tests set forth in this Schedule shall be conducted by the Authority/Independent
Engineer or such other agency or person as it may specify in consultation with the
Authority.

4. Inspection by the Authority/Independent Engineer

Upon successful completion of Tests, the Independent Engineer shall submit an
Inspection Report in accordance with the provisions of Article 4.
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Schedule 13 — Indicative Report Formats
(See Article 4) (To be finalized by Independent Engineer)

1. Formats for Daily Weight Sheet

Weighbridge details
Location
Capacity
Date
Time in
Time out
Truck no.
Tier weight (tons)
Full weight (tons)
0 Waste quantity (Full
Weight — tier weight)

2 OOINOO|H|WIN|—

2. Format for Daily Report of the Processing Facility

Date:

Downtime of weighbridges (hrs):
Scheduled and Unscheduled Outage
Downtime of MRF (hrs):

Scheduled and Unscheduled Outage
Downtime of Compost Plant (hrs):
Scheduled and Unscheduled Outage

Downtime of RDF Plant (hrs)
Scheduled and Unscheduled Outage

Total quantity of MSW received: 100% __ (tons)

Quantity of recyclable MSW recovered: % ___(tons)

Quantity of biodegradable and combustible MSW:; % __(tons)
Inert waste: % ___(tons)

Quantity of waste

landfilled Process remnants: _ % |__(tons)
Total (b): % ___(tons)

Quantity of unprocessed MSW at the Processing Plant __(tons)
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Quantity of (tons) ]I%t:asonsthe
MSW rejected: _ rejection:
Amount of RDF produced
Amount of Compost produced
3. Monthly Report
Date from: Date to:

Total downtime of weighbridges (no of shifts):

Total downtime of MRF (no of shifts):

Downtime of each
Processing Plant module
(no of shifts):

S.N.

Module
Description

Downtime

1

Compost Plant

2

RDF Plant

Waste received:

Total quantity of Incoming Segregated

100%

__(tons)

Total Quantity of Excluded Waste

%

___(tons)

Total quantity of
recovered:

recyclable

MSW %

__(tons)

Total quantity of
combustible MSW:

biodegradable and %

___(tons)

Total Quantity of Residual Waste

%

__ (tons)

Total

Processing Plant

Total quantity of unprocessed Incoming Segregated Waste at the

__(tons)

Plant

Monthly Average quantity of MSW delivered at the Processing

__ (tons)

Total Amount of Compost
Produced and Sold

Total Amount of RDF

Produced and Sold

Note on compliance to
applicable standards
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Schedule 14 — Format for Completion Certificate
To whom it may concern

In consideration of the requirements of conditions of the Agreement and the
Concessionaire’s application for a Completion Certificate, the Authority hereby grants the
Completion Certificate.

This Completion Certificate is issued on the understanding that the conditions of the
Agreement have been met except for minor outstanding work that does not affect the use
and safety of the Project Facilities and their intended use as certified by Authority through
its letter dated [].

Completion Certificate does not relieve the Concessionaire of any requirements or
obligations within the Agreement.

Signed this ........... dayof........... , 20 ...... at..... AGREED, ACCEPTED AND
SIGNED

SIGNED, SEALED AND DELI VERED

For and on behalf of For and on behalf of
Concessionaire by: Authority by:
(Signature) (Signature)

(Name) (Name)
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Schedule 15 - Not Used
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Schedule 16 — Not Used
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Schedule 17 - Details of Region

The Government of Mauritius (GoM) is setting up two Regional Integrated Waste Processing Facilities
(IWPF) on BOO basis:

a) One Project for Region-A comprising il Ocean districts
of Port Louis, Pamplemousses, Riviére Pamplemousses Du
Rempart, Flacq, and Moka and which vy B covers
Northern catchment as described in this 9 Region-A
Schedule <sclpg o

b) One Project for Region-B comprising R - districts
of Grand Port, Savanne, Plaines g Yoz I
Wilhems, and Black Rive and which ' covers

Southern catchment as described in this Region-B

Schedule. e

indian

The waste for the two regions would be supplied from the areas comprising the regions. The Feasibility
Study conducted by SWMD carried out a detailed analysis of two key geographical areas in Mauritius
which are part of the Regions (hereafter referred to as “catchments™). The details of the catchments
have been given below.

Northern catchment

Northern catchment comprises the District Councils (DC) of Pamplemousses, Riviere du Rempart and
the Municipal Council (MC) of Port-Louis. Administrative details of Northern Catchment are given
hereunder

Name of MC/DC Area (km?) Population Typology Cities / Villages

DC of | 179.6 141,586 Rural Arsenal, Baie du  Tombeau,
Pamplemousse Calebasee, Congomah, Créve Coeeur,
Epinay, Fond du Sac, Le Hochet,
Long Montain, Morcellement Saint
André, Notre Dame, Pamplemousse,
Plaine des Papayes, Point aux
Piment, Terre Rouge, Triolet, Trou
aux Biches, Ville Bague
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Name of MC/DC Area (km?) Population ‘Typology Cities / Villages

Rempart

DC of Riviere du

154.3

108,009

Rural

Amaury, Amité-Gokhoola, Belle Vue
Maurel, Cap Malheureux, Cottage,
Espérance Trebuchet, Goodlands,
Grand Baie, Grand Gaube, Mapou,
Petit Raffray, Piton, Plaine des
Roches, Poudre d’or, Poudre d’or
Hamlet, Riviere du Rempart, Roche
Terre, Roches Noires, The Vale

MC of Port Louis

40.4

118,455

Urban

Port Louis Municipality

North Catchment

374.30

368,050

Western catchment: Western catchment comprising the DC of Black River, and the MCs of Beau-
Bassin/Rose-Hill, Quatre-Bornes, Vacoas/Phoenix and Curepipe. Administrative details are given

hereunder.

Name of MC/DC

Population Typology Cities / Villages

DC of Black | 257.2 | 83,765 Rural Albion, Bambous, Cascavelle, Case Noyale,

River Chamarel, Flic en Flac, Grande Riviere Noire, Gros
Cailloux, La Gaulette, Le Morne, Petite Riviere,
Richelieu & Tamarin

MC of Beau| 196.2 | 104,374 Urban Beau Bassin / Rose Hill Municipality

Bassin / Rose

Hill

MC of Quatre 72,852 Urban Quatre Bornes Municipality

Bornes

MC of Vacoas 104,564 Urban Vacoas Phoenix Municipality

Phoenix

MC of Curepipe 78,508 Urban Curepipe Municipality

West 453.4 | 444,063

Catchment
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Schedule 18 - Minimum Assured Waste Quantities

Minimum Assured Waste Quantities (MAWQ) in terms of percentage of Installed Capacity shall be as per the
Tables below:

MAWQ as % of Installed Capacity:

Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year10 | Year1l | Year 12

2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036
MAWQ Bin-1 47% 51% 55% 60% 64% 67% 67% 67% 67% 67% 67% 67% 67%
MAWQ Bin-2 17% 18% 20% 21% 22% 23% 23% 23% 23% 23% 23% 23% 23%
Total MAWQ 64% 69% 75% 81% 86% 90% 90% 90% 90% 90% 90% 90% 90%

Year13 | Year14 | Year15 | Year16 | Year17 | Year 18 | Year19 | Year20 | Year2l1 | Year22 | Year23 | Year24 | Year25
2037 2038 2039 2040 2041 2042 2043 2044 2045 2046 2047 2048 2049

MAWQ Bin-1 67% 67% 67% 67% 67% 67% 67% 67% 67% 67% 67% 67% 67%
MAWQ Bin-2 23% 23% 23% 23% 23% 23% 23% 23% 23% 23% 23% 23% 23%
Total MAWQ 90% 90% 90% 90% 90% 90% 90% 90% 90% 90% 90% 90% 90%

As an illustration, the MAWQ for each year for an assumed combined Installed Capacity of 100,000 tons per annum
indicated by the Bidder, is as per the Table below:

Ilustration of MAWQ for 100,000 tons per annum Installed Capacity:

Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year10 | Year1l | Year 12
(in Tons per annum) 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036
MAWQ Bin-1 47,000 51,000 55,000 60,000 64,000| 67,000 67,000 67,000 67,000 67,000 67,000 67,000 67,000
MAWQ Bin-2 17,000 18,000 20,000 21,000 22,000 23,000| 23,000| 23,000| 23,000| 23000| 23,000 23000| 23,000
Total MAWQ (in tons)| 64,000 69,000 75,000 81,000 86,000 90,000 90,000 90,000 90,000 90,000 90,000| 90,000| 90,000

Year13 | Year14 | Year15 | Year16 | Year17 | Year 18 | Year19 | Year20 | Year2l1 | Year22 | Year23 | Year24 | Year25
(in Tons per annum) 2037 2038 2039 2040 2041 2042 2043 2044 2045 2046 2047 2048 2049
MAWQ Bin-1 67,000| 67,0001 67,000| 67,000 67,000 67,000| 67,000| 67,000 67,000 67,000 67,000 67,000 67,000
MAWQ Bin-2 23,000 23,000 23,000| 23,000| 23,000| 23,000| 23,000| 23,000| 23,000 23,000| 23,000| 23,000| 23,000
Total MAWQ (in tons)| 90,000 | 90,000 | 90,000 | 90,000| 90,000| 90,000| 90,000| 90,000| 90,000| 90,000| 90,000| 90,000| 90,000

Note: Government of Mauritius is currently in the process of developing Extended Producers
Responsibility (EPR) Regulations under which “Producer Responsibility Organization (PRO)” would be
set-up and would be entrusted with the responsibility to manage the whole EPR system for the management
of post-consumer beverage containers, comprising primarily PET bottles and aluminum cans. As a result
of this EPR Regulation, the collection of PET bottles and aluminum cans under the municipal waste
collection system is expected to be impacted. This has been factored in above calculation of MAWQ.
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Schedule 19 — Tipping Fee

A. Base Tipping Fee

[Insert the Base Tipping Fee proposed by the Successful Bidder] = R1

B. Calculation and Monthly Fee Statement

(1) Measurement of MSW

For measurement of MSW, the weighbridge constructed at the IWPF by the Concessionaire with
duly calibrated weighbridge having the requisite accuracy, shall carry out the following operations:

(i) weigh the trucks to determine the weight of the incoming consignment of Segregated
Waste,

(ii) weigh the trucks to determine the weight of outgoing consignment of Residual Waste

(iii) generate and maintain an electronic data base for each consignment of incoming and
outgoing waste and provide a print out of the specifications and details for each
consignment during the day, as stated in sub-clause (i) above (such print out is
referred to as “Daily Report or Daily Weight Sheet”).

The Authority reserves the right to depute its own employees/ nominees/ Independent Experts to
manage or monitor the weighbridge operations on a continuous basis. The Weighbridge shall be
monitored and inspected regularly to ensure its due calibration and accuracy and any errors shall
be rectified immediately. The Daily Report shall be final and binding on the Parties.

(2) Calculation procedure for Tipping Fee for Authority
Total Quantity of incoming Segregated MSW Received at IWPF in the month = Qi» Tons
Total Quantity of Residual Waste going out from IWPF in the month = Qout Tons
Net MSW for the month = Qnet = Qin = Qout TONS
Per Ton Tipping Fee of Processing of MSW = R1
Total Tipping Fee for the month = Qpet X R1

R1 shall be applicable for the Financial Year in which COD is achieved. For subsequent Financial
Years, R1 shall be revised with respect to a Tipping Fee Index calculated as per Clause C of this
Schedule. Such revision shall be made for every Financial Year.
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(3) Approval of Monthly Fee Statement

The Concessionaire shall submit to the Independent Expert/Authority, Monthly Fee Statement for
every month by 7th day of the next month in the format provided and approved by Independent
Engineer along with supporting evidence.

The Independent Expert shall within seven (7) days of receiving the Monthly Fee Statement,
provide its approval/comments on the Monthly Fee Statement. If no observations are made by
the Independent Engineer / Authority, within ten (10) days of receipt of Monthly Fee Statement,
the same shall be deemed to be approved by the Authority. If the Independent Expert is not
satisfied with the Monthly Fee Statement or supporting provided thereto, Independent Expert shall
have the right to ask for more information from the Concessionaire as may be reasonably
required.

Under any circumstances, the Monthly Fee Statement shall be approved (with or without
modifications) within fifteen (15) days of receiving the same. Disputes, if any, on the approved
amount shall be taken up separately for mutual resolution. Dispute on any such amounts shall
not result in non-payment of any already approved and/or partly approved amounts due to the
Parties.

After complete/part approval of Monthly Fee Statement, due and approved payment shall be
made to the Concessionaire (in case of Positive Tipping Fee) or to the Authority (in case of
Negative Tipping Fee) within ten (10) days of such approval and in any case within thirty (30)
days of receipt of Monthly Fee Statement.

(4) Payment as per Monthly Fee Statement

Payment to the Parties shall be made in line with Articles 10 of the Agreement

(5) Tipping Fund

The Authority shall deposit and maintain in the Tipping Fund sub-account of the Escrow Account,
an amount equivalent to the estimated amount payable to the Concessionaire for three (3) months
for the services provided by the Concessionaire. The amount that shall be deposited and/or
maintained in the Tipping Fund shall be estimated on the basis of average Net MSW for last 6
months as below:

Tipping Fund = Average monthly Qnet for 6 month x R1 x 6 (months)
Note:

(i) For the initial six (6) months from COD the Tipping Fee shall be based on the estimated
MSW quantity based on MAWQ and Design and Drawings of the Concessionaire
(i) From seventh month onwards = Average monthly Qnet for last six (6) months
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C. Tipping Fee Index

Tipping Fee quoted by the Successful Bidder [R1] shall be applicable for the Financial Year in which
COD is achieved. This Tipping Fee shall be adjusted and revised annually on 1%t July of each year
to the extent of 70% variation in CPI occurring from the COD month.

lllustration:

For illustration, assume that the quoted Base Tipping Fee of the Concessionaire is R1 and the COD
happens in Feb 2025.

Let CPI for Feb 2025 be = CPlreb2025

Let CPI for June 2025 be = CPlyune2025

Let CPI for June 2026 be = CPlyune2026

Thus, for the period February 2025 to June 2025 the applicable Tipping Fee would be R1.
From 15t July 2025 the Tipping Fee would be revised for the Financial Year as follows:

New Tipping Fee for FY2025-26 = R1 x 0.7 X ( CPlyune2025 - CPlreb2025 )

Similarly, from 15t July 2026, the Tipping Fee would be revised for the Financial Year as follows:
New Tipping Fee for FY2026-27 = R1 x 0.7 x ( CPlyune2026 - CPlreb2025 )

The above basis would be adopted for calculation of Tipping Fee for each Financial Year.
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Schedule 20-Installed Capacity of IWP Facilities

S.N Facility Capacities for [Region A or Region
B as the case may be] for handling
Incoming Segregated Waste in Tons

per Annum
(A) Composting Facility (Mandatory Component) As determined and proposed by
Concessionaire in the Bid
(B) Material Recovery Facility (Mandatory As determined and proposed by
Component) Concessionaire in the Bid
(C) RDF Facility (Optional Component) As determined and proposed by
Concessionaire in the Bid
(D) Combined Capacity of the Project (A)+(B)+(C)
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